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The  President’s  Letter 


To  THE  Members  of  the  Federal  Communications  Bar  Association 
Dear  Member: 

This  issue  of  the  Journal  will  be  the  concluding  one  for  1959  and 
will  be  the  last  issue  of  my  administration. 

I  would  like  to  take  this  opportunity  to  call  to  your  attention  certain 
significant  developments  which  have  occurred  during  the  year,  and  plans 
of  the  Executive  Committee  for  future  projects. 

During  the  year  we  inaugurated  a  new  service  which  provides  the 
membership  with  information  regarding  pending  litigation,  copies  of 
significant  court  decisions,  and  similar  material.  I  have  been  informed 
by  many  members  that  this  service  has  been  a  valuable  one  and  that 
we  should  consider  extending  it  whenever  possible. 

Currently,  all  practitioners  are  concerned  with  the  increasing  delays 
in  the  processing  of  applications  by  the  F.C.C.  and  in  handing  down 
decisions  on  contested  matters.  Several  committees  have  worked  on 
different  aspects  of  this  problem  in  an  effort  to  arrive  at  some  recom¬ 
mendations  which  might  alleviate  the  congestion.  Conferences  have 
been  held  with  members  of  the  Commission  and  its  staff  and  every 
effort  is  being  made  to  provide  some  relief.  In  order  that  all  members 
may  have  an  opportunity  to  participate  in  this  critical  situation,  your 
Association  will  hold  an  evening  seminar  on  December  10,  1959,  at 
which  time  Commissioners,  staff,  and  members  of  the  bar  will  be  asked 
to  discuss  problems  with  which  they  have  been  confronted  resulting  in 
untoward  delays.  It  is  my  hope  that  this  meeting  will  be  productive 
by  focusing  attention  on  the  most  serious  specific  problems  and  that 
the  discussions  may  lead  to  constructive  suggestions  for  improving  the 
situation  or  remedying  it.  You  will  receive  a  notice  about  this  meeting 
shortly  and  I  do  hope  that  you  will  make  arrangements  to  attend. 

As  you  have  previously  been  informed,  we  are  now  involved  in  a 
project  which  would  result  in  the  pubUcation  in  a  single  volume  of  all 
of  the  previous  court  decisions  relating  to  broadcasting,  telephone,  and 
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telegraph  matters,  with  appropriate  annotations  and  digest.  I  feel  that 
this  work  would  be  of  considerable  value  to  members  of  the  bar. 

During  the  year  we  have  amended  the  Canons  of  Ethics  with  re¬ 
spect  to  ex  parte  communications  with  members  of  the  Commission  and 
certain  staff.  The  text  of  Canon  No.  2  as  revised  is  printed  on  Page  61 
of  this  issue. 

I  have  thoroughly  enjoyed  the  opportunity  of  serving  as  your  Presi¬ 
dent  during  1959  and  want  to  thank  the  many  members  of  the  Associa¬ 
tion  who  cooperated  in  our  committee  work  and  on  individual  projects 
which  we  attempted  to  carry  out. 


Sincerely 


President 


Notice  of  Annual  Meeting  and  Banquet 

The  annual  meeting  of  the  Federal  Communi¬ 
cations  Bar  Association  will  be  held  on  Friday, 
January  8,  1960,  at  the  Hotel  Statler,  Washington, 
D.  C.,  followed  by  the  annual  banquet  that  eve¬ 
ning.  All  members  are  urged  to  mark  their  calendars 
and  to  reserve  this  date. 


# 


V 
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Legislation  Affecting  the  Federal  Regulatory  Process 

John  C.  Doerfer* 


There  are  several  bills  pending  in  Congress  which  affect  not  only 
the  “Big  Six”  independent  agencies^,  but  also  other  departments  of  gov¬ 
ernment  having  quasi-adjudicatory  and  rule-making  powers.  I  shall 
attempt  to  discuss  only  those  aspects  which  are  of  interest  to  you. 

Allow  me  to  state  the  problem,  in  general,  which  has  been  con¬ 
fronting  Congress  ever  since  the  creation  of  the  “independent  agencies.” 
Because  of  our  expanding  economy  due  to  vast  scientific  and  technologi¬ 
cal  developments  in  the  fields  of  transportation,  communication,  finance, 
and  trade,  some  method  had  to  be  developed  whereby  these  economic 
forces  could  be  controlled  without  creating  a  Frankenstein  in  the  hands 
of  a  few,  and,  at  the  same  time,  avoid  the  debUitating  and  equally- 
obnoxious  spectre  of  socialism  or  government  operation  of  these  key 
industries.  The  American  people  hit  upon  the  idea  of  governmental 
regulation.  Monopolies,  as  such,  were  not  to  be  feared  nor  outlawed 
so  long  as  unreasonable  discriminations  and  excessive  profits  were  kept 
in  control.  Thus,  definite  economic  wastes  due  to  duplication  of  large 
capital  expenditures  and  the  annoyance  of  repeated  interruptions  in 
use  of  streets  and  rights-of-way  could  be  avoided. 

At  first,  the  legislative  bodies  attempted  direct  regulatory  controls. 
Later,  because  of  the  time  consumed  in  the  handling  of  necessary  but 
tedious  details,  and  the  greater  demands  upon  legislatures  for  other 
important  governmental  purposes,  commissions  or  boards  were  created 
and  charged  with  the  duty  of  administering  broad  legislative  directives. 
The  directives  or  standards  were  broad,  not  because  the  legislative  bodies 
were  not  aware  of  the  dangers,  but  because  there  was  no  practical  way 
of  writing  standards  which  would  anticipate  the  manifold  problems 
which  would  arise  and  still  maintain  the  prime  objective  of  practical 
determinations.  Court  procedures  were  deemed  too  cumbersome,  and 
indeed  they  were.  Besides,  there  was  an  instinctive  awareness  that 

•  Chairman,  Federal  Communications  Commission.  Text  of  an  address  given 
before  the  annual  convention  of  the  National  Association  of  Railroad  and  Utilities 
Commissioners,  Philadelphia,  October  13,  1959. 

‘  Interstate  Commerce  Commission,  Federal  Communications  Commission,  Civil 
Aeronautics  Board,  Federal  Power  Commission,  Federal  Trade  Commission,  and 
Securities  and  Exchange  Commission. 
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without  reasonably  prompt  dispatch  of  regulatory  determinations  the 
necessary  capital  and  managerial  know-hows  would  not  be  committed 
to  these  fields  as  readily  nor  as  advantageously  as  an  expanding  economy 
required.  Rules  of  evidence  and  pleadings  were  liberalized  over  those 
prevaihng  in  the  courts.  Agencies  were  cast  more  along  the  lines  of 
a  business  enterprise  than  a  court  of  law.  Their  personnel  consisted 
mainly  of  accountants,  engineers,  statisticians,  and  clerks.  Lawyers 
were  far  out-numbered  and  the  heads,  or  pohcymakers,  were  not  re¬ 
quired  then,  or  even  today,  to  have  any  legal  training. 

At  first,  even  the  courts  had  difficulty  surmounting  what  appeared 
to  them  to  be  unassailable  constitutional  barriers.  Indeed,  when  the  reg¬ 
ulatory  concept  was  accepted  by  the  courts,  and  so-called  “unlawful  dele¬ 
gations  of  power”  to  a  “fourth  branch”  of  govenunent  became  “lawful,” 
a  caveat  was  laid  down  that  those  powers  could  be  exercised  only  in  a 
manner  which  would  not  offend  constitutional  provisions  prohibiting  the 
taking  of  property  without  just  compensation  or  without  due  process. 
The  courts,  upon  appeal,  at  first  examined  minutely  the  details  and  the 
processes  whereby  the  commissions  arrived  at  their  conclusions.  Later, 
being  overwhelmed  with  the  complexities  and  volume  of  such  work  too, 
the  pendulum  swung  in  favor  of  recognizing  more  power  and  a  good 
deal  of  discretion  in  the  agencies.  Although  the  pendulum  has  swung 
back-and-forth  throughout  the  years,  agency  determinations  have  gen¬ 
erally  been  upheld  if  there  was  any  substantial  evidence  to  sustain  them 
and  an  absence  of  arbitrary  or  capricious  action.  But  the  pendulum 
has  not  come  completely  to  rest.  Reversals  of  agency  decisions  upon 
“procedural  grounds”  often  reflect  an  underlying  restiveness  with  sub¬ 
stantive  results,  especially  by  that  school  of  thought  which  cannot  be¬ 
come  reconciled  to  an  agency  functioning  differently  than  a  court  of 
law  with  its  heads  acting  and  looking  like  judges.  The  mingling  of 
agency  heads  in  their  legislative  capacities  with  members  of  industry 
is  looked  upon  askance. 

The  legal  fiction  of  “quasi-judicial”— meaning  “having  the  appear¬ 
ance  oF —is  often  regarded  as  actually  being  purely  judicial. 

Comparatively,  it  is  much  simpler  for  a  judge  to  act  and  function 
as  a  judge  than  a  commissioner  to  act  and  function  as  a  judge,  legis¬ 
lator,  and  executive  throughout  the  working  day.  Some  commissioners, 
such  as  in  the  Federal  Communications  Commission,  sit  on  various  com- 
mittees^  with  members  of  industry  to  study  and  generally  encourage 
the  more  effective  use  of  radio,  and,  at  the  same  time,  are  engaged  in 
the  adjudicatory  function  regarding  their  various  claims  to  valuable 


*  See  Appendix  A. 
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privileges.  The  radio  spectrum  is  limited.  It  must  be  shared  among 
ourselves  and  foreign  countries.  Its  efiFicient  use  depends  upon  careful 
and  continuing  discussions  in  national  and  international  conferences. 

The  Commissions  frequently  draw  upon  the  experience  of  industry 
members  and  the  fruits  of  their  large  and  well-financed  research  labora¬ 
tories  to  further  the  development  of  their  industrial  arts  which  the  Com¬ 
missions  must  also  regulate.  Naturally,  the  personnel  of  the  agencies 
and  the  industry  get  to  know  each  other  quite  well.  They  frequently 
occupy  the  same  hotels  in  this  and  in  foreign  countries  while  in  pursuit 
of  their  respective  endeavors. 

Unless  the  members  of  these  legally-sponsored  and  highly-necessary 
conferences  assume  a  stilted  or  ivory-tower  complex,  it  is  not  possible 
for  commissioners  to  look  or  act  like  judges,  or  to  refute  charges  of 
fraternization.  Nor  can  industry  members,  who  also,  throughout  the 
years  as  joint  students  of  complex  economic  and  technical  problems, 
and  at  the  same  time,  licensees  who  are  the  subjects  of  regulation,  suc¬ 
cessfully  refute  the  imputations  of  exercising  undue  influence.  I  am 
not  condoning  actual  undue  influence.  I  am  attempting  to  describe 
the  setting  in  which  both  good-and-bad  influences  have  a  fertile  ground 
for  development.  How  to  eliminate  the  weeds  without  disrupting  the 
grain  is  a  most  diflBcult  legislative  undertaking.  It  requires  a  good  deal 
of  study  and  understanding. 

Not  only  has  the  spectre  of  undue  influence,  actual  or  conjured, 
harassed  the  bar,  the  administrators,  and  the  courts  alike,  there  has 
always  been  a  fundamental  distrust  in  this  country  of  lodging  the  exer¬ 
cise  of  prosecutory,  adjudicatory,  and  executive  functions  in  one  and 
the  same  body.  How  to  reap  the  benefits  of  promptness,  expedition,  and 
expertise,  and  still  maintain  the  concepts  of  fair  play  in  the  administra¬ 
tion  agency  has  been  a  perennial  problem.  It  is  not  new.  It  has  been 
with  us  from  the  outset.  The  adoption  of  the  Administrative  Procedure 
Act  in  1946,  although  admittedly  not  a  cure-all,  was  thought  to  have 
placed  a  suflScient  wedge  between  the  prosecuting,  judging,  and  execu¬ 
tive  functions  of  an  agency  so  as  to  reconcile,  to  a  reasonably  satisfactory 
degree,  the  irreconcilable,  but  practical,  functions  of  an  agency.  In 
the  case  of  the  Federal  Communications  Commission,  Congress  went 
one  step  further;  in  1952  it  created  an  “administrative  procedure  act” 
within  the  Communications  Act. 

The  delays  in  the  prompt  expedition  of  administrative  determina¬ 
tions  occasioned  by  the  Administrative  Procedure  Act  were,  to  a  certain 
extent,  tolerable  and  accepted.  But  the  additional  delays  occasioned  by 
the  1952  amendments  to  the  Communications  Act  resulted  in  further 
delays,  almost,  if  not  actually,  beyond  the  point  of  public  endurance. 
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The  Chairmen  of  both  the  Senate  and  the  House  Committees  on  Inter¬ 
state  and  Foreign  Commerce  have  so  stated  publicly.® 

Without  taking  your  time  to  specify  in  detail  the  added  procedural 
burdens  imposed  upon  the  Federal  Communications  Commission,  suffice 
it  to  say  an  iron  curtain  was  dropped  between  the  Commissioners  and 
some  of  its  key  personnel.  It  has  become  unlawful  for  the  Commissioners 
to  consult  with  the  general  counsel,  chief  engineer,  chief  accountant  and 
others  in  their  departments  whenever  an  adjudicatory  matter  has  been 
designated  for  hearing— albeit,  these  department  heads  are  not  partici¬ 
pating  directly  in  the  designated  hearing  matter.  Special  legal  and 
engineering  assistants  for  each  Commissioner  are  not  adequate  sub¬ 
stitutes. 

In  addition,  rights  to  litigate  (Section  309(c)  of  the  Commimications 
Act)  have  been  granted  to  parties  who  have  no  direct  interest  in  the 
grants  made— merely  because  the  grant  may  adversely  affect  them 
economically.  Under  this  “protest”  law  almost  anybody  in  the  business 
of  selling  advertising  or  entertainment  can  protest  and  litigate  the  public 
interest  aspect  as  a  sort  of  private  attorney  general  without  having  a 
direct  interest  in  any  radio  grant. 

Another  peculiar  featime  of  the  1952  amendments  was  a  provision 
known  as  Section  409(c)(2).  Originally,  the  bill  creating  this  Section  pro¬ 
vided  that  it  would  be  unlawful  for  “any  person  directly  or  indirectly 
to  make  any  additional  presentation  respecting  such  case,  unless  upon 
notice  and  opportunity  for  all  parties  to  participate.”  But  when  the  bill 
was  finally  passed,  the  restriction  as  to  “any  person’*  was  relaxed  to  “no 
person  who  has  participated  in  the  presentation  or  preparation  for  pres¬ 
entation  of  such  case  .  .  .”  (Emphasis  supplied).  The  difference  is  ap¬ 
parent  and  must  be  noted  if  you  are  to  understand  the  reason  for  some 
pending  legislation.  As  finally  enacted.  Section  409(c)(2)  and  its  legislative 
history  gave  tacit  approval  to  further  representations  by  all  who  have 
not  “participated  in  the  presentation  or  preparation  for  presentation  of 
such  case  .  .  .” 


*“The  Chairman:  (House)  I  will  agree  with  that  and  you  heard  me  make  the 
statement  that  I  think  we  went  overboard  a  little  bit  in  1952  in  the  McFarland 
amendment,  and  I  am  glad  you  brought  it  up,  because  we  have  representatives  of 
the  industry  here  and  I  would  like  to  hear  them  admit  the  same  thing,  because  they 
were  outstanding  advocates  of  that  program  at  that  time.”  (1959) 

"‘The  Chairman:  (Senate)  I  realize  that  the  pendulum  swung  completely  the 
other  way.  The  procedures  are  intricate,  they  are  complicated,  very  complex  and 
I  realize  that  sometimes  in  carrying  out  the  public  interest,  we  have  to  loosen  the 
shackles  in  order  to  do  it.  Maybe  we  have  gone  too  far  .  .  .”  (1959) 
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The  adoption  of  the  Administrative  Procedure  Act,  coupled  with 
the  1952  amendments  to  the  Communications  Act,  nudged  the  admin¬ 
istrative  functions  of  the  Federal  Communications  Commission  a  step 
closer  to  the  court  type  of  procedures.  This  may  satisfy  those  who  insist 
upon  the  utmost  legislative  precautions  to  insure  a  fair  and  exhaustive 
hearing  in  each  and  every  adjudicatory  matter  brought  before  the  Com¬ 
mission,  but  it  does  not  contribute  to  the  original  justification  for  an 
agency’s  existence,  viz.,  an  “expeditious  and  prompt  dispatch”  of  ad¬ 
ministrative  matters  by  an  expert  body.  This  fundamental  conflict  must 
again  be  reassessed.  Therefore,  in  the  consideration  of  some  features  of 
pending  bills.  Congress  will  have  to  choose  between  a  greater  emphasis 
of  rigid  court-like  procedures  in  administrative  agencies  or  flexible  but 
expeditious  procedures  for  the  prompt  dispatch  of  agencies’  functions 
with  a  meaningful  reduction  in  the  delays,  large  volume,  and  huge  ex¬ 
penses  presently  plaguing  the  industries  regulated  by  the  agencies  and 
sorely  trying  the  patience  of  the  public. 

The  bills  introduced  in  the  86th  Congress  which  would  be  of  interest 
to  you  are:  S.  1070  on  February  16,  1959;  H.  R.  4800  on  February  19, 
1959;  H.  R.  6774  on  April  29,  1959;  and  S.  2374  on  July  13,  1959.  They 
are  intended  to  strengthen  the  independence  and  effectiveness  of  the 
regulatory  agencies  and  to  increase  the  confidence  of  the  public  in  the 
efficient,  fair,  and  independent  operation  of  them. 

H.  R.  4800  by  Congressman  Oren  Harris  would  amend  the  Com¬ 
munications  Act  of  1934,  the  Federal  Aviation  Act  of  1958  (with  respect 
to  the  Civil  Aeronautics  Board),  the  Federal  Power  Act,  the  Federal 
Trade  Commission  Act,  the  Interstate  Commerce  Act,  and  the  Securities 
Exchange  Act  of  1934. 

Section  102  of  the  bill  defines  the  terms  “proceeding,”  “adjudica¬ 
tion,”  “rule-making,”  and  “person.”  This  is  one  of  the  most  important 
sections  in  the  bill  because  the  definitions  contained  therein  outline  the 
boundaries  of  the  bill’s  key  provisions.  “Person”  is  defined  to  include 
not  only  a  corporation,  company,  firm,  etc.,  but  also  “any  individual 
whether  or  not  in  public  life.”  Thus,  such  term  would  encompass  any 
person  in  Government— Federal,  State,  or  Local,  and  in  any  of  the 
constitutional  branches  thereof. 

The  term  “proceeding”  is  defined  as  (a)  a  proceeding  involving 
adjudication;  or  (b)  a  proceeding  involving  rule-making,  but  only  if  (1) 
such  proceeding  is  one  in  the  case  of  which  the  Commission,  before 
taking  final  action,  is  required  (by  law  or  by  rule  of  the  Commission) 
or  undertakes  to  afford  to  interested  persons  an  opportunity  to  par¬ 
ticipate  in  the  rule-making  through  submission  of  written  data,  views. 
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or  arguments,  with  or  without  the  opportunity  to  present  the  same  orally 
in  any  manner  to  the  Commission,  and  (2)  a  notice  of  proposed  rule- 
making  has  been  issued  by  the  Commission. 

The  terms  “adjudication”  and  “rule-making”  have  the  same  meaning 
that  such  terms  have  in  the  Administrative  Procedure  Act.  To  refresh 
your  recollection,  the  Administrative  Procedure  Act  defines  “rule”  and 
“rule-making”  as:  “‘Rule’  means  the  whole  or  any  part  of  any  agency 
statement  of  general  or  particular  applicability  and  future  effect  designed 
to  implement,  interpret,  or  prescribe  law  or  policy  or  to  describe  the 
organization,  procedure,  or  practice  requirements  of  any  agency  and 
includes  the  approval  or  prescription  for  the  future  of  rates,  wages, 
corporate  or  financial  structures  or  reorganizations  thereof,  prices,  facil¬ 
ities,  appliances,  services  or  allowances  therefor  or  of  valuations,  costs, 
or  accounting,  or  practices  bearing  upon  any  of  the  foregoing.  ‘Rule- 
making’  means  agency  process  for  the  formulation,  amendment,  or  repeal 
of  a  rule.” 

“Order”  and  “adjudication”  are  defined  in  the  Administrative  Pro¬ 
cedure  Act  as:  “‘Order’  means  the  whole,  or  any  part  of  the  final  dis¬ 
position  (whether  affirmative,  negative,  injunctive,  or  declaratory  in 
form)  of  any  agency  in  any  matter  other  than  rule-making  but  including 
licensing.  ‘Adjudication’  means  agency  process  for  the  formulation  of 
an  order.” 

Serious  questions  are  introduced  by  the  definition  of  the  word  “pro¬ 
ceeding.”  Such  term  is  defined  as  one  which  involves  “adjudication,” 
or  “rule-making.”  If  interested  persons  are  allowed  to  participate,  a 
notice  of  rule-making  is  issued.  Both  terms  are  given  the  same  meaning 
as  provided  in  the  Administrative  Procedure  Act.  Thus,  practically  all 
of  the  Commission’s  work,  comprehending  matters  many  times  more 
extensive  than  hearing  proceedings  in  which  individual  private  rights 
or  privileges  are  essentially  determined,  would  fall  within  the  scope  of 
this  section.  'Therefore,  all  licensing  which  leads  to  the  formulation  of 
an  order  is  “adjudication”  under  the  Administrative  Procedure  Act  not¬ 
withstanding  that  no  hearing  is  ever  designated  or  held.  It  would  fol¬ 
low,  therefore,  that  the  term  “adjudication”  will  encompass  the  com¬ 
plete  license  processing  functions  of  the  Commission. 

I  wish  to  state  that  I  believe  in  the  principle  that  adjudicatory 
hearings  as  defined  in  the  Administrative  Procedure  Act  must  be  de¬ 
cided  solely  on  the  basis  of  a  public  record  (except  for  those  matters 
of  which  official  notice  may  be  taken  under  the  Administrative  Pro- 
edure  Act.)  However,  many  proceedings  do  not  take  on  an  adjudica- 
i  :ry  hearing  aspect  until  the  proceeding  has  been  designated  for  hear- 
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ing.  As  proposed,  it  would  apply  to  every  one  of  the  thousands  of 
applications  filed  with  the  Commission  which  are  granted  after  Bureau 
processing  without  contest  and  without  hearing. 

The  Commission’s  1958  annual  report  shows  over  535,000  applica¬ 
tions,  set  out  below,  for  new  licenses,  renewals,  and  major  and  minor 
modifications  thereof,  which  are  “adjudicatory”  only  in  the  technical 
sense  that  they  are  not  “rule-making”: 


Safety  and  Special  Services .  212,581 

Broadcast  Services  .  10,347 

Common  Carrier  Services .  4,566 

Experimental  .  3,057 

Commercial  Radio  Operators .  306,698 


537,249 

Also,  the  annual  report  shows  there  were  more  than  450  hearing 
cases  pending  as  follows: 


Broadcast 

AM  broadcast  .  175 

TV  broadcast .  93 

FM  broadcast .  18 

Other  broadcast .  14 


300 

32 
30 
60 

122 

Petitions,  rules,  etc .  43 


465 

The  Commission  has  endeavored  to  serve  the  public  by  frequently 
assisting  citizens  in  directing  their  attention  to  the  statutes,  regulations, 
application  forms,  policies,  and  practices  which  might  be  helpful.  This 
service  could  one  day  be  made  to  appear  as  an  improper  ex  parte  con¬ 
tact.  In  serving  the  public  to  the  extent  as  indicate  above,  the  magni¬ 
tude  of  the  Commission’s  work  in  license  processing  is  readily  apparent. 
The  465  hearing  cases  pending  at  the  close  of  the  1958  fiscal  year  were 


Nonbroadcast 

Safety  and  Special 
Common  Carrier  ... 
Joint  and  General... 
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a  small  part  of  the  535,000  applications  that  were  processed  in  that 
fiscal  year. 

As  indicated  before,  rule-making,  according  to  the  Administrative 
Procedure  Act,  means  “agency  process  for  the  formulation,  amendment, 
or  repeal  of  a  rule.”  Under  the  Administrative  Procedure  Act,  rule- 
making  proceedings  must  be  on  the  record  only  if  they  are  so  provided 
by  another  statute.  (There  is  no  express  provision  in  the  Communica¬ 
tions  Act  requiring  rules  to  be  made  on  the  record.  It  is  to  be  remem¬ 
bered  that  the  Administrative  Procedure  Act  refers  to  rule-making  “hear¬ 
ings”  and  “on  the  record”  rule-making  in  the  conjunctive).  The  defini¬ 
tion  of  “rule-making”  in  subsection  (b),  however,  embraces  rule-makings 
in  which  the  Commission  “undertakes  to  afford  to  interested  persons  an 
opportunity  to  participate  .  .  .”  As  I  understand  this  definition,  it  would 
encompass  all  of  the  Commission’s  rule-making  proceedings,  except  those 
classes  of  rule-making  in  which  the  Commission  is  not  required  by  Sec¬ 
tion  4(a)  of  the  Administrative  Procedure  Act  to  give  public  notice  of 
proposed  rule-making:  viz.,  rules  relating  to  agency  management  or 
personnel,  etc. 

The  Federal  Communications  Commission,  in  furtherance  of  its 
statutory  responsibilities,  has  to  consult  with  people  and  industrial  com¬ 
mittees  with  knowledge  and  experience  in  the  electronics  field,  and  on 
occasion  to  work  closely  with  them  in  preparation  for  conferences— 
national  and  international— involving  the  most  effective  use  of  the  radio 
spectrum.  Thus,  in  certain  rule-making  proceedings  oftentimes  a  very 
important  consideration  is  either  how  best  to  make  allocations  or  reallo¬ 
cations  of  the  spectrum  prior  to  individual  assignments  which  would 
tend  to  eliminate  needless  adjudication. 

I,  therefore,  do  not  feel  that  it  is  practical  or  in  the  public  interest 
to  decide  the  many  legislative-type  proceedings  that  come  before  the 
Federal  Communications  Commission  involving  new  changes  of  policies 
solely  upon  a  paper  record  which  depends  for  its  quality  only  upon 
those  individuals  who  see  fit  to  comment.  I  feel  that  the  public  interest 
requires  that  the  individual  Commissioners  apply  as  intelligent  and  as 
expert  a  judgment  as  is  possible  to  the  merits  of  a  proposed  rule-making 
problem,  and  that  an  important  element  is  the  obtaining  of  all  relevant 
information  necessary  to  a  considered  legislative  judgment  and  where 
practical  the  identification  of  the  information  materially  relied  upon. 
Therefore,  in  the  ordinary  rule-making  proceeding,  I  am  of  the  firm 
view  that  its  labors  should  not  be  confined  to  such  record  as  may  be 
introduced  by  the  comments  which  may  be  filed.  A  contrary  position 
would  require  Commissioners  to  disregard  the  accumulated  knowledge 
and  information  accruing  from  years  of  regulatory  action  and  experience. 
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as  well  as  the  day-to-day  current  studies  it  makes  and  conferences  it 
holds  to  maintain  reasonable  expertness. 

I  am,  therefore,  of  the  view  that  any  legislation,  the  objective  of 
which  is  to  prevent  Commission  or  staflF  consultation  of  use  of  data 
apart  from  but  in  addition  to  considering  filed  comments  in  rule-making 
proceedings,  should  be  drafted  with  great  care  so  as  to  preserve  the 
ability  of  the  Commission  to  fulfill  one  of  its  statutory  mandates,  viz.: 
to  encourage  generally  the  use  of  wire  and  radio  communication  and  to 
regulate  the  same  with  expertness  in  the  public  interest. 

Section  103  of  H.  R.  4800  deals  with  improper  influence  and  im¬ 
proper  conduct  of  parties,  commissioners,  and  others.  It  prohibits  a 
pecuniary  interest  in  any  proceeding  before  the  Commissions,  as  well 
as  the  acceptance  of  any  loan,  gift,  or  unusual  hospitahty  by  commis¬ 
sioners  from  any  person  having  a  pecuniary  interest  in  any  proceeding 
before  the  Commission. 

Confidential  information,  conflict  of  interest,  or  incompatible  interest 
of  any  kind  is  not  to  be  used  for  the  personal  profit  of  any  member  or 
staff  of  the  Commission. 

No  exception  can  be  taken  to  the  objectives  of  this  Section.  How¬ 
ever,  if  the  definitions  of  “proceeding”  and  of  “persons”  remain  all-inclu¬ 
sive  as  the  bill  indicates,  and  the  proscriptions  are  interpreted  as  strictly 
as  the  language  implies,  it  will  become  unworkable— unless  the  Commis¬ 
sioners  and  their  key  personnel  cloister  themselves  from  all  worldly  con¬ 
tacts.  In  the  Federal  Communications  Commission  they  could  not  risk 
having  even  an  insurance  policy,  let  alone  any  other  investment  than 
government  securities.  Even  broadcast  licenses  are  held  directly  by 
insurance  and  aviation  companies. 

There  are  over  500,000  licenses  of  radio  frequencies  issued  to  all 
categories  of  industry.  Not  only  do  the  railroads,  electric  and  gas  utili¬ 
ties,  aviation  and  marine  companies  use  licensed  radio  frequencies,  but 
most  of  the  large  manufacturing  companies.  The  indirect  investment 
portfolios  of  financial  institutions  no  doubt  include  the  securities  of 
licensees  of  the  Federal  Communications  Commission.  No  oflBcer  or 
employee  could  risk  committing  a  crime  by  making  an  investment  of 
any  nature  in  any  company  of  substantial  size. 

Section  103  would  also  proscribe  the  appearance  of  an  ex-Commis- 
sioner  or  employee  in  a  representative  capacity  before  such  Commission 
for  a  period  of  two  years  after  termination  of  his  office  or  employment. 
At  present,  it  is  but  one  year  for  an  F.C.C.  Commissioner  if  he  resigns 
before  termination  of  his  tenure— and  none  at  the  end  of  a  fully-served 
term.  This  provision  in  the  various  bills  becomes  as  close  to  a  bill  of 
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attainder  as  I  can  visualize.  Only  the  affluent,  superannuated,  or  the 
flagellant  could  safely  undertake,  to  accept  office  under  such  terms. 

Section  104  would  prohibit  certain  off-the-record  communications. 
No  person  other  than  an  employee,  another  member  Commissioner  or 
specified  officers,  or  agencies  of  the  Federal  Government  in  the  discharge 
of  its  duties,  shall  communicate  with  any  member  or  employee  of  the 
Commission  concerning  the  “issues,  merits,  or  disposition  of  any  proceed¬ 
ing  with  the  intention  that  any  participant  will  not  receive  knowledge 
of  such  communication”  except  “in  those  cases  in  which,  in  the  judgment 
of  the  Commission,  such  exemptions  are  necessary.” 

Section  105  provides  that  any  such  written  communication  shall 
promptly  be  placed  in  the  pubhc  file  of  the  proceeding. 

There  can  be  no  quarrel  with  the  objectives  of  these  provisions 
either.  But  Section  105(b)  (with  certain  exceptions)  requires  that  tele¬ 
phone  or  other  oral  communications  shall  promptly  be  reduced  to  a  fair, 
written  summary  thereof  and  placed  in  the  public  files. 

This  presents  substantial  problems  to  the  prompt  and  efficient  func¬ 
tioning  of  an  administrative  process. 

First,  it  invites  collateral  controversies  as  to  the  identities  of  the 
persons  making  the  oral  presentations,  particularly  over  the  telephone, 
at  large  gatherings,  or  social  functions.  Next,  a  dispute  as  to  what 
constitutes  a  fair  summary  could  entail  interminable  bickerings.  Whether 
there  was  an  overt  intent  to  keep  the  oral  presentation  from  the  other 
parties  to  the  proceeding,  whether  the  presentation  was  inadvertently 
made  by  strangers  to  the  proceeding,  such  as  members  of  trade  associa¬ 
tions,  women’s  clubs,  ministers,  etc.,  or  the  result  of  a  subtle,  but  clever, 
scheme  to  get  seemingly  innocent  civic  support  by  one  party,  or  to  dis¬ 
qualify  an  innocent  party  would  turn  many  proceedings  into  endless 
collateral  quests  which  today  are  easily  ignored  or  disregarded  without 
much  ado— even  by  judges. 

Then  there  is  the  time  element.  Not  only  the  recording  of  all  oral 
presentations  would  be  difficult— even  at  the  office  desk— let  alone  those 
made  in  trains,  busses,  airplanes,  depots,  conventions,  social  gatherings, 
but,  in  all  fairness,  the  culprit  should  be  presented  with  a  copy  of  the 
“fair  written  summary”  within  a  reasonable  time  after  utterance  to  clarify 
or  deny  it.  After  all,  violation  entails  a  criminal  penalty.  Even  if  it  did 
not,  this  requirement  of  reducing  such  oral  presentations  to  writing  and 
filing  in  the  public  record  would  be  a  further  encrustation  upon  any 
endeavor  to  reduce  delays  and  to  achieve  the  prompt  expedition  of  the 
administrative  process.  Even  in  a  court  of  law,  such  happenings  have 
seldom  been  deemed  so  devastating  and  corrupting  as  to  warrant  such 
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elaborate  legislative  protective  features.  To  be  sure,  the  enactment  of 
such  a  law  would  tend  to  discourage  some  of  it.  But  administrative 
tribunals  have,  from  their  inceptions  and  throughout  their  existence, 
been  regarded  by  legislators  and  the  public  as  essentially  legislative  in 
character  and  treated  accordingly.  Judges  have  never  had  this  problem 
—at  least  not  in  the  same  degree.  The  distinctions  between  adjudication 
and  rule-making  obviously  were  not  ever  clearly  understood.  If  the  line 
of  demarcation  may  be  moved  further  into  the  field  of  adjudication  or 
rarified  into  a  haze  in  which  even  the  experienced  will  have  difiBculty 
recognizing  the  difference,  it  would  impose  such  an  impractical  pro¬ 
cedural  rule  on  the  agencies  as  to  warrant  a  complete  conversion  of  all  of 
their  functions  into  a  purely  adjudicatory  mold.  It  would  be  better  to  do 
this  in  one  fell  swoop  rather  than  piecemeal  and  still  retain  the  hope  that 
a  governmental  agency  can  make  substantial  and  timely  contributions 
toward  the  solution  of  complex  technical  and  economic  problems. 

Section  112  would  impose  upon  the  Commissioners  the  responsi¬ 
bilities  for  preparation  of  opinions  in  each  case.  Apparently,  it  came 
as  quite  a  surprise  to  some  to  learn  that  opinions  are  prepared  by  the 
staff  after  instructions  to  rewrite  or  revise  the  examiners’  initial  decisions. 
Section  112  represents  a  compromise  between  those  who  would  want  a 
Commissioner  to  write  the  entire  decision,  and  the  present  practice.  But 
where,  as  in  the  Federal  Communications  Commission,  Commissioners 
must  act  as  a  body  and  cannot  divide  the  decisional  process  into  boards, 
not  much  advancement  of  tlie  administrative  process  can  be  achieved. 
The  word  “case”  in  this  section  could  include  all  rule-making,  as  well 
as  adjudicating.  The  Commissioners  have  more  than  they  can  do  by 
just  reading,  digesting,  and  discussing  the  large  amount  of  paper  work 
presently  required  without  becoming  personally  involved  in  the  super¬ 
vision  of  the  decision-writing  process  than  they  do  in  consort  now.  Un¬ 
less  Section  112  means  something  more,  it  would  not  impose  any  new 
responsibilities  on  a  Commissioner  other  than  to  require  him  to  sign  an 
opinion  which  he  was  directed  to  write. 

There  are  other  provisions  of  H.  R.  4800  which  have  to  do  with 
selection  of  the  Chairmen,  time  limitation  to  rule  on  motions,  and  other 
matters  of  no  great  moment  to  your  organization. 

S.  1070  is  a  bill  introduced  by  Senator  Ervin  on  February  16,  1959. 
It  is  designed  to  recodify  the  Administrative  Procedure  Act.  It  was 
sponsored  by  the  American  Bar  Association.  When  it  was  introduced. 
Senator  Ervin  indicated  that  at  the  time  the  Administrative  Procedure 
Act  was  enacted,  it  was  widely  admitted  that  it  was  not  the  last  word  in 
administrative  procedure  and  undoubtedly  changes  would  have  to  be 
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made.  He  had  not  studied  all  of  the  provisions  of  the  bill  and  was  not 
certain  whether  he  could  support  it  in  its  entirety. 

S.  1070  would  strike  from  the  definition  of  a  “rule”  in  the  Adminis¬ 
trative  Procedure  Act  the  word  “particular.”  Its  definition  would  then 
read  “the  whole  or  any  part  of  every  agency  statement  of  general  appli¬ 
cability  .  .  .”  and  not  “general  or  particular  applicability.”  This  would 
lay  the  foundation  for  outlawing  ex  parte  presentations  in  those  rule- 
making  proceedings  which  would  have  a  “particular  and  immediate” 
application,  as  distinguished  from  a  “general  and  future  effect.” 

My  diflBculty  with  that  is  there  are  few,  if  any,  rule-making  proceed¬ 
ings  which  do  not  have  some  particular  and  immediate  effect.  The 
phrase  “ex  parte  presentation”  bears  an  odious  connotation  because  it 
means  a  one-sided  presentation  without  the  knowledge  or  presence  of 
the  other  affected  parties.  In  an  adjudicatory  case  proscription  of  such 
presentations  are,  and  should  be,  outlawed  (except  in  applications  for 
preliminary  stays,  etc.).  But  the  legislative  function  would  bog  down 
into  a  welter  of  procedures  where  the  form  of  the  proceeding  is  to  be 
exalted  over  its  substance.  This  is  no  less  true  in  an  agency  than  in  a 
legislature.  The  legislative  process  in  both  forums  starts  long  before  the 
hearings  on  proposed  legislation  or  rule-making.  It  is  because  of  com¬ 
plaints  or  information  from  one  person— later  many— that  the  need  for 
correction  or  implementing  improvements  comes  to  the  attention  of 
the  agencies  in  the  first  instance.  Because  the  gathering  momentum 
of  “ex  parte”  information  or  complaints  cannot  be  braked  to  a  sudden 
halt  at  the  moment  of  formulating  and  designating  proposed  rule-making 
for  comments  or  record  making,  I  have  grave  misapprehensions  about 
placing  a  criminal  or  other  penalty  upon  it.  In  discussing  these  realities 
with  the  advocates  of  criminal  sanctions,  they  are  frequently  brushed 
away  with  a  suggestion  that  the  district  attorneys  should  use  some  dis¬ 
cretion  and  make  some  allowances,  especially  for  inadvertencies.  But 
“inadvertence”  would  be  the  main  question  in  most  cases.  Besides,  why 
are  not  commissioners  just  as  competent  to  brush  off,  or  disregard,  or 
place  in  their  proper  perspectives  ex  parte  presentations  in  rule-making 
as  are  prosecuting  attorneys?  And  again  I  ask  the  question— is  the  sacri¬ 
fice  of  prompt  expedition  involving  huge  capital  commitments  worth  the 
risk  of  occasional  failures  to  punish  pernicious  conduct? 

My  reaction  to  the  questions  as  to  how  to  deter  “ex  parte”  presenta¬ 
tions  in  rule-making  cases  that  have  a  particular  and  immediate  effect 
upon  some  party  affecting  his  valuable  privilege  is  to  question  in  the 
first  instance  whether  rule-making  is  the  appropriate  procedure  in  such 
cases.  If  it  is  akin  to  unlawful  spot  zoning,  it  should  be  struck  down  for 
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the  same  reason.  The  evil  is  the  arbitrariness  or  the  attempt  to  foist, 
under  the  guise  of  rule-making,  a  particular  result  not  germane  to  any 
general  plan  or  policy.  To  drag  in  by  the  tail  ex  parte  representations 
in  order  to  strike  down  actions  obviously  vulnerable  to  a  charge  of 
arbitrary  action,  is  to  blunt  a  very  useful  aid  in  the  policymaking  func¬ 
tion  of  administrative  agencies. 

S.  1070  contains  another  proposal  for  a  significant  change  of  the 
Administrative  Procedure  Act.  Briefly,  the  Administrative  Procedure 
Act  presently  provides  that  in  “every  case  of  adjudication  required  by 
statute  (emphasis  supplied)  is  to  be  determined  on  the  record  after 
opportunity  for  agency  hearing.”  Tlie  proposed  bill  would  eliminate  the 
exceptions  contained  in  the  introductory  clause  of  Section  5  of  the 
Administrative  Procedure  Act.  It  would  have  all  hearings  designated 
as  adjudicatory,  regardless  of  whether  a  hearing  is  required  by  statute 
or  merely  by  agency  discretion  without  statutory  mandates.  Hence,  in 
such  rule-making  proceeding  wherein  a  hearing  is  not  mandatory,  it 
could  no  longer  retain  its  rule-making  characteristics.  It  would  be  trans¬ 
formed  into  an  adjudicatory  posture  as  soon  as  an  agency  decided  that 
certain  portions  of  its  proposed  rule-making  could  best  be  performed 
by  a  hearing  on  any  aspect  thereof. 

Apparently  in  recognition  of  the  undesirability  of  such  wholesale 
transformation,  S.  2374  introduced  on  July  13,  1959,  by  Senator  Carroll 
provides  in  Section  2  that: 

“Hearings  of  Record— (a)  In  agency  hearing  proceedings  which  are 
subject  to  notice  and  opportunity  for  hearing  and  required  by  law 
to  be  based  upon  a  hearing  record,  the  agency’s  determination  and 
decision  shall  be  based  solely  and  exclusively  upon  the  issues, 
pleadings,  evidence,  and  contentions  of  record  in  the  proceedings. 
Such  proceedings  shall  include  (1)  adjudications;  (2)  hearings  of 
record  which  by  law  are  made  subject  to  the  procedure  governing 
adjudications;  and  (3)  those  hearing  proceedings  which  by  the 
agency’s  notice  of  hearing  are  made  subject  to  the  standards  of 
this  Act. 

“(b)  'The  requirements  of  Section  2(a)  shall  not  apply  to  (1) 
agency  actions  which  are  administrative  or  executive  in  character; 
(2)  administrative  rulings  or  interpretations  not  subject  to  notice  and 
hearing;  (3)  investigations;  (4)  rule-making  proceedings,  except  those 
governed  by  Section  2(a)  above. 

“(c)  'The  notice  of  hearing  in  each  agency  proceeding  shall 
state  whether  it  is  or  is  not  subject  to  Section  2(a)  of  this  Act.” 


o 
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Section  3  would  prohibit  ex  parte  representations  in  such  hearings 
and  Section  4  would  require  a  summary  thereof,  oral  or  written,  to  be 
placed  in  the  public  file.  Violations  would  be  subjected  to  a  fine  not 
more  than  $10,000  or  imprisonment  of  not  more  than  one  year,  or  both. 

Because  I  believe  that  the  legislative  function  would  be  severely 
hampered,  I  make  the  same  observations  to  these  provisions  as  before. 
If  Congress  wants  statutory  hearings  on  the  record  in  any  or  all  rule- 
making  proceedings  and  final  rules  to  be  adopted  only  upon  a  written 
record,  it  should  so  specify.  The  redeeming  feature  of  permitting  an 
agency  to  determine  what  hearings  should  be  made  subject  in  its  notice 
of  proposed  rule-making  to  the  prohibition  of  receiving,  entertaining, 
or  considering  any  ex  parte  private  interview,  argument,  or  communica¬ 
tion  pertaining  to  such  proceeding  is,  in  my  opinion,  to  alert  the  agency 
that  perhaps  the  proposed  rule-making  is  not  rule-making  at  all— but 
the  launching  of  an  arbitrary  action  without  relevance  to  any  general 
policy. 

H.  R.  6774  was  a  bill  introduced  on  April  29,  1959,  by  Congressman 
Oren  Harris.  It  is  similar  to  S.  2374  introduced  by  Senator  Carroll. 

I  have  one  more  observation  to  make.  There  should  be  a  careful 
study  of  the  wisdom  of  labeling  all  adversary  proceedings  as  adjudica¬ 
tory.  I  readily  concede  that  the  determination  of  past  conduct  which 
entails  some  legal  sanctions  is,  and  should  be,  treated  in  accordance  with 
adjudicatory  procedures.  For  example,  proceedings  to  determine  the 
revocation  of  a  license,  the  payment  of  reparations  for  tariff  violations, 
unfair  trade  practices,  misrepresentations  in  registration  statements  or 
other  statutory  reports,  violations  of  safety  statutes  or  work  rules,  etc., 
are  the  kind  of  adversary  proceedings  which  should  be  handled  with 
court-like  procedures.  But  I  question  whether  a  contest  for  a  license  or 
valuable  privilege  among  a  number  of  applicants  should  be  subjected 
to  adjudicatory  procedures,  or  even  a  rate  case  which  is  presently 
defined  as  rule-making  under  the  Administrative  Procedure  Act  and  is 
under  continuing  jurisdiction  and  supervision.  Is  not  the  prime  quest 
the  implementation  of  a  service  to  the  public  and  not  the  rectifying  of 
past  wrongs?  Consideration  of  the  recipient  of  the  award  is  incidental. 

How  many  school  houses,  bridges,  paved  roads,  or  other  public 
buildings  could  be  erected  within  reasonable  periods  of  time  if  all  bidders 
could  demand  lengthy  comparative  hearings  with  all  of  the  adjudicatory 
trappings  presently  mandatory  in  a  federal  licensing  procedure?  It  would 
take  two  to  five  years  to  select  a  winner  in  the  Federal  Communications 
Commission.  I  am  fearful  that  the  bitter  struggles  for  these  sometimes- 
valuable  privileges  (and  sometimes  not)  have  caused  an  undue  focusing 
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of  attention  upon  the  fuss  and  fury  of  the  contestants  rather  than  the 
blessings  which  might  accrue  to  the  public  by  a  prompt  implementation 
of  its  own  pubhc  domain— such  as  the  spectrum  and  highways,  regardless 
of  who  wins  after  having  passed  basic  qualification  tests.  I  seriously 
doubt  that  our  country  would  have  gone  to  pot  if  those  now  holding 
federal  licenses  or  certificates  of  all  kinds  had  lost  out  to  their  fellow 
contestants.  The  real  trouble  and  danger  of  our  administrative  processes 
is  not  undue  influence  or  unfairness.  It  is  a  loss  of  perspective  as  to 
who  is  entitled  to  the  most  consideration— the  public  or  the  contestants? 
The  statutes  provide  that  a  license  is  not  a  property  right.  The  courts 
agree,  but  then  make  a  U  turn  in  holding  that  not  only  the  license,  but 
the  right  to  contest  for  one  is  a  “valuable  privilege”  and  must  be  accorded 
adjudicatory  procedures.  A  property  right  is  not  much  more  than  a 
“valuable  privilege.”  The  due  process  presently  accorded  applicants  in 
the  licensing  and  rate-making  processes  exceeds  that  in  many  instances 
accorded  to  a  property  owner  about  to  lose  his  home  in  a  condemnation 
proceeding  or  an  accused  on  trial  for  his  life. 

To  conclude:  reduction  in  the  expense,  delay,  and  large  volume  of 
records  in  the  administrative  process,  as  well  as  the  elimination  of  efforts 
to  exert  improper  influences,  lies  in  finding  ways  to  separate  that  which 
is  in  reality  and  traditionally  adversary  from  tha*-  which  is  essentially 
a  vying  for  a  privilege.  Congress  should  re-emphasize  prompt  dispatch 
of  Ae  licensing  or  certificating  function  and  outlaw  that  class  of  persons 
who,  having  no  direct  interest  in  a  license  or  certificate,  gain  an  appear¬ 
ance  status  as  helpful  little  Hannahs.  The  agency  should  be  accorded 
the  sole  guardian  of  the  public  interest. 

In  almost  every  case  these  intervenors  do  not  have  the  public  interest 
at  heart  at  all,  but  pose  as  private  attorney  generals,  while  they  subserve 
their  private  interest.  Their  prime  concern  is  delay.  And  how  well  they 
have  succeeded.  Just  examine  the  case  histories  of  almost  any  bitterly 
fought  “valuable  privilege  case”  in  which  interlopers  have  raised  their 
status  to  the  dignity  of  a  party  in  interest  with  a  right  to  litigate  without 
being  entitled  to  any  direct  remedy  or  benefit. 

Fortunately,  there  are  presently  developing  in  Washington  move¬ 
ments  in  the  right  direction.  Congressman  Harris  has  created  an  Admin¬ 
istrative  Advisory  Council  which  includes  commissioners  and  staff  people. 
The  Judicial  Council  of  the  District  of  Columbia  Circuit  and  the  Judicial 
Conference  of  the  United  States  are  supporting  in  principle  the  creation 
of  a  Permanent  Conference  on  Administrative  Procedure.  All  par¬ 
ticipants  realize  that  the  lack  of  specific  data  makes  it  impossible  to  docu¬ 
ment  the  causes  of  delay.  Under  Robert  Lishman,  chief  counsel  to  the 
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Harris  committee,  flow  charts  are  now  being  prepared  by  the  agencies 
of  typical  cases  with  long  legislative  histories,  as  well  as  some  shorter 
ones,  to  high  light  the  numerous  road  blocks  to  expedition.  I  am  con¬ 
fident  that  studies  along  these  lines,  plus  a  study  of  court  decisions  which 
have  bestowed  procedural  rights  without  specific  statutory  authorit/, 
will  suggest  corrective  legislation  which  will  put  the  agency  back  on 
the  right  track.  It  will  eliminate  excessive  delays  without  sacrificing 
those  procedural  safeguards  reasonably  necessary  to  give  realistic  pro¬ 
tection  to  the  real  parties  in  interest  and  helpful  in  the  difficult  task  of 
balancing  the  rights  of  the  public  and  the  opportunities  of  contestants 
to  present  their  qualifications  for  an  award. 

To  summarize:  There  should  be  an  elimination  of  all  private  at¬ 
torney  generals,  a  reaffirmation  that  the  Commissioners  are  the  guardian- 
designees  of  the  public  interest,  a  restriction  of  the  right  to  be  heard 
in  a  contest  for  a  privilege  to  only  those  parties  who  have  a  direct 
interest  in  the  sought-for  license  or  privilege,  a  cut-off  date  after  which 
no  new  parties  can  become  parties  in  interest  excepting  under  the  most 
compelling  reasons  directly  endangering  the  public  safety  or  welfare, 
a  retention  of  the  adjudicatory  procedures  for  those  cases  designed  to 
invoke  legal  sanctions,  e.g.,  revocation  of  licenses,  reparation  of  rates, 
violation  of  law  or  rules,  unfair  trade  practices,  or  other  alleged  infrac¬ 
tions  involving  a  determination  of  past  conduct,  provisions  for  a  new  or 
more  flexible  method  to  determine  and  apply  agency  policies  as  directed 
in  the  mandates  from  Congress,  and  determination  of  basic  qualifications 
of  applicants  for  the  privilege  to  serve  the  public. 

What  this  country  needs  is  a  reassessment  and  rearrangement  of  its 
administrative  procedural  laws,  not  any  further  extension  of  procedural 
rights  to  those  who  should  have  no  right  to  be  in  the  case  in  the  first 
place,  nor  to  those  who  having  that  right  are  not,  in  fact,  adversaries 
over  property  or  vested  rights,  but  merely  contestants  for  a  privilege, 
valuable  or  not  to  them,  but  essentially  beneficial  to  the  public. 
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List  of  Committees  Assigned  to  Commissioners 
of  the  Federal  Communications  Commission 

Telecommunications  Coordinating  Committee  (TCC) 

National  Association  of  Railroad  and  Utility  Commissioners 

(NARUC) 

Administrative  Telegraph  Conference 
Telephone  and  Telegraph  Committees  (TT) 

Telecommunications  Advisory  Board  (TAB) 

Telecommunications  Planning  Committee  (TPC) 

Radio  Technical  Commission  for  Marine  Services  (RTCM) 

Radio  Technical  Commisskm  for  Aeronautics  (RTCA) 

Air  Coordinating  Committee  (ACC) 

Joint  Industry-Government  Tall  Structures  Subcommittee 
Interagency  Committee  on  National  Censorship  Planning 
International  Telecommunications  Union 
Committee  for  Sale  of  the  Alaska  Communications  System 
Safety  of  Life  at  Sea  Conference 
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Bar  Association  Files  Comments  on  Proposed 
Rules  Governing  Rule-Making  Proceedings 

Following  is  the  text  of  the  comments  filed  by  the  Federal  Com¬ 
munications  Bar  Association  in  Docket  No.  12947,  relating  to  proposed 
rules  governing  rule-making  proceedings: 

In  this  proceeding  the  Commission  proposes  changes  in  the  rules 
applicable  to  certain  rule-making  proceedings  as  set  forth  in  the  notice 
of  proposed  rule-making  adopted  July  22,  1959,  and  released  July  24, 
1959. 

The  proceedings  to  which  the  proposed  revised  rules  would  apply 
are  those  in  which  the  Commission  decides  on  its  own  motion  or  as  a 
matter  of  discretion  on  a  petition  addressed  to  it  that  a  public  hearing 
should  be  held.  Proceedings  required  by  law  to  be  conducted  on  the 
record  after  opportunity  for  a  Commission  hearing  would  not  be  affected 
and  as  to  them  the  requirements  of  Sections  7  and  8  of  the  Administrative 
Procedure  Act  would  continue  to  apply. 

The  basic  proposal  of  the  Commission  is  that  in  announcing  rule- 
making  in  proceedings  to  be  held  publicly  as  a  matter  of  its  discretion 
the  Commission  would  designate  which  of  two  alternate  procedures  was 
to  be  followed,  that  specified  in  a  new  Rule  1.214  which  is  in  substance 
existing  Rule  1.213  dealing  with  the  opportunity  for  pubhc  participation 
and  the  fifing  of  comments,  amplified  to  countenance  the  consideration 
of  matters  outside  the  record,  or  that  specified  in  a  new  Rule  1.215 
consisting  of  the  same  basic  elements  of  existing  Rule  1.213  but  con¬ 
taining  new  provisions  specifically  barring  the  submission  of  material 
outside  the  record. 

In  proceedings  held  under  proposed  Rule  1.214  the  Commission 
would  be  free  to  consider,  in  addition  to  matters  of  record,  “such  other 
oral  or  written  data,  views,  or  information  as  may  be  available  to  it 
before  final  action  is  taken.” 

In  proceedings  held  under  proposed  Rule  1.215  the  Commission 
would  not  consider  matters  not  in  the  record  except  that  it  would  reserve 
the  right  to  consider  relevant  information  made  available  to  it  prior 
to  the  issuance  of  the  notice  of  proposed  rule-making. 

The  new  subparagraph  proposed  for  revised  Rule  1.214  reads  as 
follows: 
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“(b)  The  Commission  may  consider  such  other  oral  or  written 
data,  views,  or  information  as  may  be  made  available  to  it  before 
final  action  is  taken  in  a  rulemaking  proceeding  conducted  under 
this  section.” 

The  new  subparagraphs  proposed  for  revised  Rule  -..215  read  as 
follows: 


“(g)  Except  as  provided  in  paragraphs  (a)  through  (e)  of  this 
section,  written  materials  bearing  upon  matters  in  issue  in  a  rule- 
making  proceeding  conducted  under  this  section  shall  not  be  sub¬ 
mitted  to,  and  will  not  be  considered  by,  the  Commission  or  the 
Commission  staff  in  connection  with  the  pending  proceeding. 

“(h)  No  person  shall  consult  with  an  individual  Commissioner 
or  any  staff  member  with  regard  to  matters  at  issue  in  any  rule- 
making  proceeding  conducted  under  this  section  during  such  time 
as  it  is  pending  before  the  Commission,  without  notifying  all  parties 
to  the  proceeding  and  giving  them  an  opportunity  to  be  present. 

“(i)  Nothing  in  this  section  shall  be  construed  to  prohibit  the 
Commission  from  considering  relevant  information  made  available 
to  it  prior  to  the  issuance  of  the  notice  of  proposed  rulemaking; 
information  of  which  it  may  take  official  notice;  information  ob¬ 
tained  through  consultation  with  the  Commission  staff;  or  any  other 
information  available  to  it  and  not  eliminated  from  consideration 
by  paragraphs  (g)  and  (h)  of  this  section.” 

The  Federal  Communications  Bar  Association  believes  that  the  pro¬ 
posed  revisions  have  merit  and  supports  them  in  principle. 

It  is  pointed  out  that  these  rules  should  not  be  interpreted  so  as 
to  preclude  inquiries  of  staff  members  concerning  procedural  matters 
or  matters  of  public  information  in  the  files  of  the  Commission,  so  long 
as  these  inquiries  do  not  go  to  the  merits  of  the  matters  at  issue  in  the 
rule  making  involved.  If  the  proposed  rules  are  to  be  so  construed, 
there  should  be  some  clarifying  language  placed  in  the  Rules,  so  as  not 
to  preclude  legitimate  inquiries. 

The  only  error  in  draftsmanship  noted  is  that  in  proposed  Rule 
1.213  the  word  “when,”  before  “they  are  required  by  law  to  be  con¬ 
ducted,”  taken  from  the  opening  of  present  Rule  1.214,  is  surplusage 
and  results  in  an  awkward  and  ungrammatical  sentence.  The  word 
“when”  should  be  deleted. 
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In  addition,  as  a  matter  of  typography,  the  references  to  “rule- 
making”  should  be  to  “rule  making”  to  accord  with  the  terminology  of 
the  present  rules  and  that  of  the  Administrative  Procedure  Act. 

It  is  realized  that  the  fundamental  problems  sought  to  be  anticipated 
and  avoided  by  these  proposed  revisions  are  not  to  be  dispelled  by  words 
alone.  However  the  proposal  recognizes  and  suitably  endeavors  to 
deal  with  a  basic  fact  of  agency  administration,  namely,  that  in  some 
rulemaking  proceedings  matters  outside  the  record  must  to  some  extent 
be  considered  but  that  whenever  possible  the  bases  for  decision  should 
be  in  the  record. 
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Recent  Articles  in  Legal  Periodicals 

Administrative  Procedure 

The  question  of  transferring  adjudicatory  functions  from  adminis¬ 
trative  agencies  to  courts  has  been  treated  in  two  recent  articles.  Writ¬ 
ing  in  the  George  Washington  Law  Review, ^  Milton  M.  Carrow  reviews 
and  evaluates  the  American  Bar  Association’s  proposals  for  reform  of 
the  administrative  process  and  creation  of  specialized  courts.  The  idea 
of  transferring  administrative  agencies’  adjudicatory  powers  to  the  courts 
he  finds  undesirable.  Other  reform  measures,  such  as  setting  up  an 
Office  of  Administrative  Procedure  and  giving  greater  independence  to 
hearing  officers,  are  regarded  as  sound.  In  addition,  Mr.  Carrow  makes 
a  proposal  of  his  own  for  creation  of  intra-agency  appeal  boards  to 
consist  of  three  or  more  hearing  commissioners,  whose  decisions  would 
not  be  subject  to  review  by  the  agency  heads. 

'The  same  ground  is  gone  over  in  somewhat  more  detail  by  Prof. 
Carl  Auerbach  in  the  Wisconsin  Law  Review.^  Prof.  Auerbach  also 

‘27  Geo.Wash.L.Rev.  279  (January,  1959). 

*1959  Wis.L.Rev.  95  (January). 
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disapproves  of  the  A.B.A.  proposal  for  an  “administrative  court.”  He 
suggests,  instead,  that  steps  be' taken  to  improve  the  caliber  of  agency 
members;  that  consideration  be  given  to  rotating  commissioners  among 
different  agencies,  and  that  codes  of  conduct  be  enacted.  In  addition, 
he  emphasizes  the  importance  of  enacting  more  definite  pohcy  standards 
by  statute. 

Another  discussion  of  judicial  review  is  found  in  a  95-page  article 
by  Prof.  Robert  Kramer  in  the  Fordham  Law  Review.^  The  article  covers 
practically  the  whole  field  of  judicial  review  of  administrative  action. 
Any  proposal  to  transfer  administrative  functions  to  the  courts,  the 
author  feels,  is  premature  and  unnecessary.  The  existing  system,  how¬ 
ever,  should  be  continually  studied  and  improved. 

An  interesting  discussion  of  “Federal  Agency  Decisions— 1958”  by 
Leo  Huard,  then  professor  of  law  at  Georgetown,  now  dean  of  the 
Santa  Clara  Law  School,  is  found  in  the  Administrative  Law  Bulletin 
of  the  A.B.A.’s  Administrative  Law  Section.^  Considerable  attention  is 
given  to  “the  F.C.C.  Influence  Cases.”  Prof.  Huard  is  troubled  by  the 
Court  of  Appeals’  implied  directive,  in  the  WKAT  case,  that  the 
Commission  “examine  its  collective  conscience  and  publish  the  result. 
.  .  .  Never  before  has  a  regulatory  agency  been  cast  in  the  role  of  a 
penitent  forced  to  make  a  public  confession.”  The  standards  by  which 
the  Commission  is  to  judge  its  own  past  conduct  are  only  vaguely  de¬ 
fined,  and  the  type  of  moral  judgment  called  for  is  perhaps  not  one 
which  an  agency  should  be  required  to  make,  particularly  in  its  own 
case. 

In  the  report  of  the  Communications  Committee  of  the  Section, 
reprinted  in  the  same  issue,  the  committee  (Norman  Jorgensen,  Chair¬ 
man)  supports  S.  1898,  the  bill  to  do  away  with  the  protest  procedure 
and  substitute  a  pre-grant  hearing  procedure.  The  matter  of  notice 
in  F.C.C.  rule-making  proceedings  is  also  discussed,  although  no  com¬ 
mittee  action  was  taken. 

Anti-trust  Laws— Network  Regulation* 

The  April  issue  of  the  University  of  Pennsylvania  Law  Review® 
in  an  article  entitled  “Antitrust  and  the  F.C.C.:  The  Problem  of  Net¬ 
work  Dominance”  documents  and  substantiates  Prof.  Bernard  Schwartz’s 

*28  Ford.L.Rev.  1  (Spring,  1959). 

*11  Ad.L.Bull.  213  (Spring-Summer,  1959). 

•  This  group  of  digests  was  prepared  by  Carl  L.  Shipley,  Esq.,  a  member  of 
the  Publications  Committee. 

•107  U.Pa.L.Rev.  753  (1959). 


Journal  of  the  Federal  Communications  Bar  Association  27 


assertions  that  the  F.C.C.  has  failed  to  implement  anti-trust  laws 
and  pohcies.  As  Chief  Counsel  of  the  House  Legislative  Oversight 
Committee  last  year,  Schwartz,  who  was  on  leave  from  his  position  as 
Professor  of  Law,  New  York  University  Law  School,  established  a  reputa¬ 
tion  for  himself  as  a  sort  of  Peck’s  Bad  Boy  in  the  field  of  Congressional 
investigations.  The  author  starts  with  the  premise  that  monopoly  in  mass 
communication  is  contrary  to  the  public  interest,  and  in  this  article  he 
attempts  to  develop  his  earlier  charges  that  the  F.C.C.  has  acquiesced 
in  the  growing  dominance  of  giant  radio  and  television  networks,  con¬ 
trary  to  well  defined  Congressional  policy  against  excessive  concentra¬ 
tion  in  broadcasting.  Prof.  Schwartz  cites  the  so-called  NBC -Westing- 
house  case  as  an  example  of  the  F.C.C.’s  disregard  of  anti-trust  policies. 
He  cites  F.C.C.  Chairman  Doerfer’s  testimony  before  the  House  Anti- 
Trust  Subcommittee  as  evidence  of  a  complete  lack  of  understanding 
of  the  basic  principles  of  anti-trust  law,  and  accuses  the  F.C.C.  of  pas¬ 
sivism  in  the  face  of  network  practice  that  appears  to  violate  the  anti¬ 
trust  laws,  and  cites  the  patent  history  of  RCA,  the  parent  of  the  NBC 
network  in  support  of  his  charge. 

The  March,  1959,  University  of  Pennsylvania  Law  Review  has 
an  article  entitled  “Competition  or  Control  II:  Radio  and  Television 
Broadcasting”  by  G.  E.  and  Rosemary  D.  Hale,®  which  explores  the 
phenomenon  of  one  body  of  law  aimed  at  strengthening  competition 
as  a  self-regulating  force,  and  another  body  of  law  founded  on  the 
abandonment  of  competition  in  favor  of  direct  Government  control, 
as  it  occurs  in  the  field  of  radio  and  television  broadcasting.  The 
Hales  conclude  that  the  Federal  Communications  Commission  con¬ 
ceives  of  itself  as  applying  anti-trust  principles  in  its  licensing  and 
regulatory  functions.  This  article  points  out  that  under  the  doctrine  of 
primary  jurisdiction,  the  Commission  itself  pretty  much  controls  the 
apphcation  of  anti-trust  law  in  the  field  of  radio  and  television  broad¬ 
casting.  Under  the  doctrine  of  F.C.C.  v.  Sanders  Bros.  Radio  Station, 
309  U.S.  470,  broadcasting  is  recognized  as  being  in  the  field  of  free 
competition.  In  Federal  Broadcasting  System  v.  American  Broadcasting 
Co.,  167  F.  (2d)  349,  the  anti-trust  conclusions  of  the  Commission  are 
recognized  as  being  beyond  review  by  the  Attorney  General.  In  U.S.  v. 
RCA,  158  F.  Supp.  333,  this  power  of  the  Commission  to  determine  anti¬ 
trust  policy  is  restated.  Subsequent  to  this  article,  in  U.S.  v.  RCA,  358 
US  334,  the  Supreme  Court  examined  the  legislative  history  of  the  Com¬ 
munications  Act  of  1934  and  determined  the  Federal  Communications 


*107  U.Pa.L.Rev.  585  (1959). 
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Commission  in  granting  licenses  for  broadcasting  stations  was  given  no 
authority  to  pass  on  anti-trust  violations.  The  Supreme  Court  recognized 
that  the  Commission  was  empowered  to  reject  a  license  after  a  court  had 
found  a  broadcaster  guilty  of  violating  the  anti-trust  laws,  but  that  it 
was  given  no  authority  to  determine  what  constituted  violations  of  those 
laws.  The  Supreme  Court  further  refused  to  hold  that  the  so-called 
“primary  jurisdiction”  doctrine  should  be  invoked,  since  that  doctrine 
only  applies  to  industries  for  which  Congress  has  provided  a  complete 
scheme  of  regulations  such  as  common  carriers  by  rail  and  water. 

In  a  note  in  the  Virginia  Law  Review,  November,  1958,  “Anti-Trust 
Immunity  In  The  Communications  Industry,”^  the  bold  assertion  is 
made  that  radio  and  television  have  developed  into  a  major  field  of 
anti-trust  exemption  because  of  regulation  by  the  Federal  Communi¬ 
cations  Commission.  The  author  points  out  that  the  Communica¬ 
tions  Act  separates  the  industry  into  two  groups,  carriers  (telephone 
and  telegraph)  and  broadcasters  (radio  and  television).  Provisions  of  the 
Communications  Act  specifically  exempt  consolidations  of  telephone  and 
telegraph  from  the  anti-trust  laws,  but  do  not  otherwise  limit  the  powers 
of  the  court  to  entertain  anti-trust  litigation.  With  respect  to  radio  and 
television,  no  specific  power  to  immunize  anti-trust  violations  is  given 
the  F.C.C.  by  Congress.  The  author  reasons  that  Congress  has  indi¬ 
cated  no  intent  to  limit  the  jurisdiction  of  the  courts  over  anti-trust 
acts  in  this  area. 

The  George  Washington  Law  Review  has  an  article  by  Lucille 
Shepherd  Keyes  entitled  ‘The  Recommendations  Of  The  Network 
Study  Staff:  A  Study  Of  Non-Price  Discrimination  In  Broadcast 
Television,”*  which  deals  with  economic  regulation  through  control  of 
entry  into  the  industry.  The  author  describes  this  type  of  regulation  as 
corrective  rather  than  protective  in  that  its  purpose  is  to  maintain  the 
quality  of  the  broadcast  product  rather  than  the  revenues  of  the  broad¬ 
casters.  This  article  is  based  on  recommendations  of  the  study  staff  of 
the  House  Committee  On  Interstate  and  Foreign  Commerce  investigat¬ 
ing  network  broadcasting,  H.  R.  Rep.  No.  1297,  85th  Cong.,  2d  Sess.  The 
author  treats  with  such  recommendations  as  elimination  of  such  practices 
as  “Option  Time”  and  “Must  Buy,”  and  the  anti-competitive  character¬ 
istics  of  these  practices. 

’44  Va.L.Rev.  1131  (1958). 

•27  G.W.L.Rev.  303  (1959). 
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Broadcasting  and  Telecasting  of  Courtroom  Proceedings 

The  decision  of  the  Oklahoma  Court  of  Criminal  Appeals  in  Lyles  v. 
State,^  which  upheld  the  use  of  television  cameras  in  a  courtroom  during 
a  criminal  trial,  is  discussed  by  Prof.  Gilbert  Geis  in  the  Oklahoma  Law 
Review.!®  Prof.  Geis,  who  has  written  on  this  subject  before,!!  critical 
of  the  court’s  decision,  which  he  regards  as  based  on  some  unfounded 
assumptions.  Admission  of  cameras  to  courts,  he  feels,  “poses  graver 
dangers  to  fair  administration  of  justice  than  it  presents  advantages  either 
to  the  defendant  or  to  the  public.” 

The  subject  is  also  treated  jn  a  note  in  the  Southern  California  Law 
Review!  2  entitled  “The  New  Star  Chamber— TV  in  the  Courtroom.”  TTie 
writer,  Richard  F.  Getting,  takes  a  different  view  from  that  espoused 
by  Prof.  Geis.  He  feels  that  the  restrictions  on  broadcasting  and  tele¬ 
casting  in  A.B.A.  Canon  35  are  not  warranted  by  any  danger  of  distrac¬ 
tion  of  the  court,  and  that  to  refuse  admission  to  television  merely  be¬ 
cause  there  may  be  a  distraction  is  violative  of  the  right  of  freedom 
of  the  press.  The  pubUc  interest  in  public  trials,  he  also  feels,  supports 
the  argument  that  television  should  be  allowed,  subject  to  proper  safe¬ 
guards.  The  right  of  privacy  is  not  a  valid  objection  to  allowing  court¬ 
room  broadcasts. 

Copyright  and  Literary  Property 

The  interesting  subject  of  “Piracy  and  Privilege  in  Literary  Titles” 
is  discussed  by  Victor  S.  Netterville  and  Barry  L.  Hirsch  in  the  Southern 
California  Law  Review.!®  The  article,  which  runs  to  a' full  fifty  pages, 
is  lively  and  well  documented  and  will  be  of  interest  to  persons  con¬ 
cerned  with  protection  of  titles  of  radio  and  television  shows  as  well 
as  other  forms  of  literary  expression.  Its  length  and  form  preclude  any 
attempt  to  summarize  it  here. 

Legal  problems  of  films  and  television  are  discussed  by  Prof.  K. 
Bussman  of  Hamburg  in  an  article  in  the  E.B.U.  Review.!^  The  article 
deals  with  problems  of  copyright  and  unfair  competition,  mainly  from 
the  standpoint  of  German  law,  but  with  some  references  to  American 
law  in  passing. 

•330  P.(2d)  734  (Okla.Crim.App.,  1958).  See  16  F.C.Bar  J.  137. 

“Lyles  V.  State:  Cameras  in  Court  Camera,  12  Okla.L.Rev.  218  (May,  1959). 

“See  34  A.B.A.J.  419  (1957);  47  J.Crim.L.  546  (1957). 

“32  So.Cal.L.Rev.  281  (Spring,  1959).  This  note  was  awarded  the  Justin 
Miller  Prize  for  1958-59  by  the  Law  School. 

“32  So.CalL.Rev.  101  (Winter,  1959). 

“E.B.U.  Review,  No.  56B,  24  (July,  1959). 
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Defamation  in  Political  Broadcasts 

The  subject  of  political  broadcast  defamation  was  treated  in  a 
number  of  law  review  notes. Since  these  notes  were  published  before 
the  Supreme  Court  decision  in  the  WDAY  case,^®  they  are  for  the  most 
part  of  no  great  interest  now.  Some  of  them,  at  least,  came  to  a  con¬ 
clusion  squarely  contrary  to  the  Supreme  Court. 

Some  interesting  questions  as  to  defamation  in  political  broadcasts 
are  also  treated  in  the  briefs  filed  in  this  year’s  Ames  Court  Competition 
at  Harvard  Law  School.  The  case  arose  out  of  a  supposed  political 
broadcast  containing  possibly  defamatory  remarks  concerning  plaintiff, 
who  was  not  himself  a  candidate.  The  printed  briefs  deal  with  conflict 
of  laws  problems,  the  constitutionality  of  a  state  statute  protecting  broad¬ 
casters  from  liability  for  political  defamation,  and  the  eflFect  of  Section 
315  of  the  Communications  Act.  The  title  of  the  moot  case  is  Sherman 
Davis  V.  WIND,  Inc.,  No.  1059. 

Licensing— Comparative  Criteria 

The  criteria  used  by  the  F.C.C.  in  comparative  television  cases  are 
discussed  by  Prof.  Bernard  Schwartz  in  a  lengthy  article  in  the  George¬ 
town  Law  Joumal.^^  To  quote  from  the  Law  Journal’s  precis  of  the 
article,  “Professor  Schwartz  .  .  .  makes  a  detailed  analysis  of  the  criteria 
.  .  .  ,  finds  them  unduly  favorable  to  the  large  corporate  applicant,  and 
more  seriously,  finds  application  of  these  criteria  inconsistent  in  similar 
cases,  with  the  suggested  possibility  that  extra-legal  influence  is  the  pre¬ 
dominating  factor.  To  insulate  these  proceedings  from  undue  influence. 
Professor  Schwartz  suggests  alternatively  a  separate  tribunal  to  hear 
these  cases  or  a  controlled  system  of  competitive  bidding  for  licenses.” 

Prof.  Schwartz’  thesis  is  a  dual  one:  that  the  Commission  has  not 
been  consistent  in  applying  its  criteria,  but  has  made  decisions  on  a 
“purely  personal  basis,”  and  that  the  Commission  has  departed  from 
criteria  which  favored  diversification  of  control  of  communications  media 
by  shifting  its  emphasis  to  other  criteria  which  favor  large  multiple 
owners.  There  is  some  vagueness  in  the  reasoning  here:  at  one  point 
(page  663),  Prof.  Schwartz  indicates  that  diversification  of  ownership  is 

"8  Buffalo  L.Rev.  275  (Winter,  1959),  32  So.Cal.L.Rev.  71  (Fall,  1958),  12 
Okla.L.Rev.  297  (May,  1959),  42  Marq.L.Rev.  417  (Winter,  1959). 

”  Fanners  Educ.  &  Coop.  Union  of  America  v.  WDAY,  Inc.,  360  U.S.  525 
(1959). 

”  Comparative  Television  and  the  Chancellor’s  Foot,  47  Geo.L.J.  655-699 
(Summer,  1959). 
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an  objective  which  Congress  itself  has  espoused,  saying  that  “A  Com¬ 
mission  fully  cognizant  of  the  values  which  the  Congress  sought  to 
promote  in  setting  up  a  system  of  communications  regulation  will  give 
those  criteria  which  prevent  concentration  of  ownership  the  highest 
priority  on  the  comparative  scale, but  on  the  next  page  he  recognizes 
that  this  policy  was  one  developed  by  the  Commission  itself  in  earlier 
years.  The  factors  of  local  ownership,  integration  of  ownership  and 
management,  diversification  of  control,  experience  and  past  performance 
are  discussed.  Prof.  Schwartz  is  particularly  troubled  by  the  Commis¬ 
sion’s  alleged  inconsistency  in  applying  its  criteria  in  different  cases.  It 
is  suggested  that  political  influence  was  the  actual  controlling  factor. 
Spelling  out  the  criteria  in  statutory  language,  the  author  feels,  would 
not  be  sufficient  to  do  away  with  this.  The  suggestion  that  the  adjudica¬ 
tory  functions  of  the  Commission  be  transferred  to  an  administrative 
court  is  considered  briefly,  but  dismissed  as  unlikely  of  adoption.  The 
same  treatment  is  given  to  the  idea  of  competitive  bidding  for  channels. 
“Some  really  drastic  solutions  may  be  necessary,”  the  Professor  states, 
but  he  does  not  make  it  clear  what  the  solution  is. 

The  article  is  not  without  its  unrealities.  The  statement,  for  in¬ 
stance,  that  “It  is  the  comparative  criteria  employed  by  the  present 
Commission  that  have  governed  the  grant  of  four  out  of  five  television 
channels,”  coupled  with  a  footnote  referring  to  the  475  commercial  sta¬ 
tions  in  operation  on  July  1,  1957,  is  extremely  misleading  when  one 
realizes  that  not  more  than  about  60  grants  came  as  a  result  of  a  full 
comparative  hearing  and  decision.  Again,  the  difficult  problem  of  short- 
circuiting  comparative  criteria  by  a  transfer  of  control  shortly  after  grant 
is  not  discussed  at  all,  and  is  referred  to  only  in  a  footnote. 

The  criteria  are  also  treated,  less  critically  of  course,  but  not  un¬ 
critically,  in  an  article  by  H.  Gifford  Irion,  an  F.C.C.  Hearing  Examiner 
of  many  years’  experience.^®  Mr.  Irion  starts  from  an  entirely  different 
premise  than  that  taken  by  Prof.  Schwartz.  His  assumption  is  that  the 
“pubhc  interest”  standard  involves  two  principles:  (1)  that  there  must 
be  consideration  of  what  the  public  wants  to  hear  or  see,  and  (2)  that 
minority  tastes  and  public  causes  must  be  taken  account  of,  and  in 
more  than  a  merely  passive  way.  From  this  premise  Mr.  Irion  proceeds 
to  discuss  the  various  relevant  criteria— local  ownership,  participation  in 
civic  activities,  integration  of  ownership  and  management,  diversification 
of  background,  broadcast  experience,  past  performance,  proposed  pro- 

“  See  also  47  Geo.L  J.  678. 

“F.C.C.  Criteria  for  Evaluating  Competing  Applicants,  43  Minn.L.Rev.  479 
(1959). 
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gramming  and  operating  plans,  diversification  of  ownership,  etc.  The 
final  decision,  based  on  a  relative  assessment  of  all  the  applicable  criteria, 
must  be  a  subjective  one,  a  value  judgment,  but  this  is  unavoidable. 
In  Mr.  Irion’s  view,  more  weight  should  be  given  to  proposed  program¬ 
ming,  and  superior  quality  programming  should  be  made  the  basis  for 
a  distinct  preference,  rather  than  watered  down  by  discussion  of  “bal¬ 
anced”  or  “adequate”  programming.  In  the  evaluation  of  the  past 
performance  factor,  the  Commission  has  come  close  to  this.  More  con¬ 
sistency  in  decision  would  result,  the  author  feels,  if  greater  emphasis 
were  placed  on  choosing  the  applicant  who  would  provide  the  best 
service. 


Newsman's  Privilege 

'The  privilege  of  a  journalist  to  refuse  to  identify  a  confidential 
informant  in  a  legal  proceeding  is  discussed  in  a  note  in  the  Temple 
Law  Quarterly.^*’  The  writer  treats  the  historical  background  for  the 
alleged  privilege,  the  various  grounds  asserted  for  the  privilege,  and 
the  statutes  on  the  subject.  Some  question  is  raised  as  to  the  validity 
of  any  statutory  privilege,  on  the  theory  that  it  infringes  on  the  due- 
process  rights  of  a  party  to  an  action  or  a  criminal  prosecution.  The 
writer  feels  that  there  are  serious  objections  to  extending  such  a  privilege 
to  newsmen  and  that  most  of  the  reasons  advanced  in  favor  of  the 
privilege  are  questionable.  If  any  privilege  is  extended,  it  should  be 
a  qualified  one.  The  note  does  not  make  any  particular  reference  to 
radio  and  television  newsmen,  but  the  issue  is  of  importance  to  them 
as  well  as  to  newspaper  reporters. 

Another  excellent  discussion  of  the  subject  is  found  in  the  North¬ 
western  University  Law  Review.^i  The  various  interests  to  be  pro¬ 
tected  are  discussed  and  existing  statutes  analyzed.  A  suggested  statute 
is  offered  under  which  a  news  gatherer  (presumably  including  radio  and 
television  newsmen)  would  have  a  conditional  privilege  against  dis¬ 
closure  of  sources  of  information  unless  disclosure  was  found  to  be 
essential  to  prevent  injustice  or  protect  the  public  interest. 


Political  Broadcasts 

The  subject  of  political  broadcasts  under  Section  315  of  the  Com¬ 
munications  Act  is  thoroughly  canvassed  by  Jack  H.  Friedenthal  and 

"32  Temple  L.Q.  432  (Summer,  1959). 

“54  Northwestern  U.L.Rev.  243  (May- June,  1959). 
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Richard  J.  Medalie,  two  1958  Harvard  graduates,  in  an  article  in  the 
Harvard  Law  Review.-^  The  authors  have  no  axe  to  grind,  although 
they  do  express  their  opinion  on  various  disputed  questions  of  interpre¬ 
tation  and  application  of  Section  315.  The  “Lar  Daly”  case  is  forecast 
and  discussed,  even  though  the  issue  did  not  arise  in  its  present  form 
until  after  the  article  had  been  published.  The  question  of  liability  is 
also  analyzed,  but  that  issue  has  since  been  settled,  in  part  at  least,  by 
the  Supreme  Court’s  decision  in  the  WDAY  case.  The  article  is  thorough 
and  well-documented  and  should  be  read  by  everyone  who  may  become 
involved  in  this  difficult  area. 


Protests— Standing 

The  decision  in  Philco  Corp.  v.  F.C.C.^^  is  the  basis  for  a  lengthy 
and  somewhat  tendentious  comment  in  the  Yale  Law  Journal. The 
writer  concludes  that,  while  the  court’s  ratio  decidendi  is  questionable- 
no  adequate  showing  of  injury  was  made,  nor  any  connection  between 
the  renewal  of  the  licenses  involved  and  the  claimed  injury— the  case 
reaches  a  desirable  result.  The  writer  feels  that  the  basis  for  standing 
should  be  broadened  so  that  a  wider  class  of  litigants  than  broadcasters 
themselves  may  urge  public  interest  considerations  on  the  Commission. 
He  would  go  so  far  as  to  allow  any  member  of  the  public  who  can 
demonstrate  injury,  economic  or  otherwise,  to  protest  the  grant  of  an 
application  under  a  broad  expansion  of  the  concept  of  “aggrievement.” 
Further,  it  is  urged  that  informal  hearings  on  all  applications  be  held 
in  the  field  after  public  notice  and  any  interested  person  allowed  to 
appear  and  be  heard.  If  nothing  else,  the  suggested  procedure  would 
keep  members  of  the  communications  bar  busy  for  many  years  to  come. 

A  briefer  note  on  the  case  appears  in  the  Harvard  Law  Review.^^ 
The  Harvard  writer  seems  to  think  that  the  Philco  case  is  somehow 
connected  with  the  antitrust  suit  brought  by  the  United  States  against 
RCA  and  NBC  in  connection  with  their  acquisition  of  the  Philadelphia 
stations  also  involved  in  the  Philco  case.  The  writer  feels  that  Philco 
was  properly  allowed  to  protest  in  order  to  assure  hearing  of  the  anti¬ 
trust  issues  involved  in  the  RCA  case,  a  non  sequitur.  If  others  had 
intervened  to  object  to  renewal  of  tbe  licenses,  the  note  indicates, 
Philco’s  protest  should  have  been  denied  for  lack  of  standing.  This 

”72  Harv.L.Rev.  445-493  (January,  1959). 

”257  F.(2d)  656  (U.S.App.D.C.,  1958),  cert.den.,  358  U.S.  946  (1959). 

**68  Yale  LJ.  783  (March,  1959). 

*72  Harv.L.Rev.  770  (February,  1959). 
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“now  you  have  it,  now  you  don’t”  idea  of  standing,  it  must  be  said,  is 
a  confusing  one. 

The  decision  is  criticized  in  the  University  of  Pennsylvania  Law 
Review.^*'  This  writer  feels  that  the  court  went  too  far  and  that  stand¬ 
ing  should  be  limited  to  direct  competitors  under  the  doctrine  of  the 
Sanders  case. 

Taxation 

The  decision  of  the  Maryland  Court  of  Appeals  in  the  Baltimore 
advertising  tax  case”’^  has  given  rise  to  a  “staff  report”  by  the  American 
Municipal  Association  on  the  subject  of  city  taxes  on  advertising.  The 
pamphlet  is  mainly  a  history  of  the  Baltimore  case,  with  reference  to 
experience  in  other  jurisdictions.  The  writers  are  not  sanguine  as  to 
the  prospect  for  any  legislation  of  this  type  being  upheld  in  the  future. 
Text  of  the  court  decisions  and  other  relevant  documents  are  also 
reprinted.  The  report  is  available  from  the  A.M.A.  for  $2  a  copy. 

The  Maryland  decision  is  also  noted  in  the  Columbia  Law  Review,^® 
although  it  is  not  too  clear  just  what  conclusion  the  author  comes  to. 

"107  U.Pa.L.Rev.  551  (February,  1959).  See  also  44  Va.L.Rev.  1327  (1959). 
"City  of  Baltimore  v.  A.S.AbeU  Co.,  145  A.(2d)  111  (Md.  1958). 

“59  CoLL.Rev.  359  (1959). 
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Recent  Court  and  Agency  Decisions 

Baseball  Leagues— Broadcasting  and  Telecasting  of  Games  (Ports¬ 
mouth  Baseball  Club  v.  Frick,  171  F.Supp.  897  (S.D.N.Y.,  1959)). 

A  provision  of  Major-Minor  League  Rule  1(a)  restricts  “occupation” 
of  minor  league  territory  by  a  major  league  team  and  prohibits  “in¬ 
clusion”  of  minor  league  territory  in  any  major  league.  The  Portsmouth 
Baseball  Club  contended  that  broadcasting  or  telecasting  of  major  league 
ball  games  into  minor  league  territory  was  a  violation  of  this  rule.  Judge 
Dimock,  in  an  oral  opinion,  held  to  the  contrary.  The  rule  refers  only 
to  physical  occupation  of  minor  league  territory.  While  serious  problems 
may  have  been  created  by  radio  and  television  broadcasting,  they  cannot 
be  solved  by  an  interpretation  of  the  existing  league  rules. 

Broadcasting  and  Telecasting  of  Administrative  Hearings  (Opinion 
of  the  Attorney  General  of  Florida,  No.  058-298  (Revised)  (1958)). 

The  Florida  Insurance  Commissioner  requested  an  opinion  on  the 
issue  whether  television  and  newspaper  cameramen  should  be  permitted 
to  photograph  proceedings  in  the  hearing  room  during  a  hearing  on 
revocation,  suspension,  etc.,  of  a  bail  bondsman’s  or  limited  surety  agent’s 
license.  The  Attorney  General,  while  emphasizing  the  necessity  for 
maintaining  proper  decorum,  indicated  that  greater  freedom  should  be 
allowed  in  televising  administrative  hearings  which  involve  the  general 
welfare  of  the  public,  as  compared  with  a  court  trial  involving  the  rights 
of  individual  persons.  The  right  of  privacy,  it  was  held,  does  not  stand 
in  the  way  of  telecasting  such  proceedings.  The  Attorney  General  then 
went  on  to  extol  the  value  of  telecasts  informing  the  public  about  cur¬ 
rent  issues,  and  to  decry  discrimination  against  television  and  news 
photographers.  The  Attorney  General  concluded  that  news  and  tele¬ 
vision  photographers  should  be  given  the  right  to  photograph  public 
hearings  of  the  type  referred  to,  subject  to  reasonable  restrictions  and 
regulations  designed  to  assure  the  maintenance  of  proper  dignity  and 
decorum  and  to  avoid  interference  with  the  conduct  of  the  hearing. 
Certain  types  of  hearings,  of  course,  should  be  closed  to  all  news  re¬ 
porting. 

Broadcasting  or  Telecasting  of  Court  Proceedings  (Brumfield  v.  State 
of  Florida,  18  RR  2021  (Fla.Sup.Ct.,  1958)). 

A  television  photographer  and  a  motion-picture  cameraman  were 
cited  for  contempt  for  violating  a  court  order  prohibiting  the  photograph- 
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ing  of  a  prisoner  on  his  way  to  or  from  a  court  session  or  in  the  court¬ 
room.  (The  pictures  were  actually  taken  outside  of  the  courtroom.) 
They  appealed  to  the  Supreme  Court  of  Florida,  which  unanimously 
affirmed  the  contempt  conviction.  The  court  denied  that  any  interfer¬ 
ence  with  “freedom”  was  involved.  The  court  has  power  to  restrict  access 
to  its  own  proceedings.  Nor  does  the  right  to  a  “public  trial”  guarantee 
access  to  press  and  photographers  under  all  circumstances.  The  court 
has  the  duty  to  do  everything  possible  to  curtail  direct  interference  with 
pretrial  (and  trial)  processes  involving  conduct  not  vital  to  full  public 
information.  The  prisoner’s  right  of  privacy  should  also  be  protected. 

Broadcasting  and  Telecasting  of  Court  Proceedings/  etc.  (Atianta 
Newspapers,  Inc.,  et  al.  v.  Grimes  et  al.,  Georgia  Superior  Court, 
April  14,  1959). 

The  subject  of  broadcasting  and  telecasting  of  court  proceedings, 
and  of  related  matters,  is  one  on  which  an  uncounted  number  of  words 
have  been  written  in  recent  years.  One  of  tlie  latest  additions  to  the 
literature  on  the  problem  is  a  122-page  mimeographed  opinion  (legal 
size,  double  spaced)  handed  down  by  Judge  Durwood  T.  Pye  of  the 
Fulton  County  (Ga.)  Superior  Court.  The  case  started  when  an  Atlanta 
symagogue  was  damaged  by  an  explosion,  alleged  to  have  been  caused 
by  a  bomb.  Five  men  were  arrested  and  charged  with  the  crime.  A 
habeas  corpus  hearing  was  held,  and  somewhat  of  a  Roman  carnival 
atmosphere  seems  to  have  prevailed,  with  counsel  for  the  accused  men 
addressing  a  crowd  from  the  courthouse  steps  which  included  numerous 
cameramen  and  photographers  and  representatives  of  newspapers,  news- 
reek,  radio,  and  press  services.  Television  mobile  units  were  also  on 
hand.  Pictures  were  ako  taken  of  the  prisoners  in  the  corridors  of  the 
courthouse  and  in  the  courtroom  itself,  although  this  violated  a  standing 
rule  of  the  court.  Thereafter,  the  case  was  scheduled  for  trial  before 
Judge  Pye.  In  order  to  avert  further  occurrences  of  this  sort  Judge  Pye 
promulgatad  a  rule,  applicable  only  to  his  own  court,  which  not  only 
( 1 )  reiterated  the  prohibitions  of  the  standing  rule  against  taking  of  pho¬ 
tographs  at  any  time  in  the  courtroom  and  adjacent  areas  within  the 
courthouse,  but  ako  provided  (2)  that  no  cameras,  sound  recording 
devices,  televkion  equipment,  motion-picture  devices,  tape  recorders, 
wire  recorders,  or  other  recording  devices  should  be  brought  into  the 
courtroom  or  adjoining  areas  at  any  time,  (3)  that  no  photograph  of 
any  party  to  any  trial,  or  of  any  prosecutor,  attorney,  witness,  juror, 
spectator,  or  other  participant  in  or  at  any  trial  should  be  taken  at 
any  place  in  the  courthouse  building,  on  the  courthouse  steps,  or  on  the 
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adjacent  sidewalks  and  public  streets,  and  that  nothing  said  or  done  by 
any  such  person  at  any  such  place  should  be  recorded  by  any  television 
instrument,  moving-picture  camera,  recording  device,  etc.,  while  a  trial 
was  going  on,  (4)  that  no  photographs  should  be  taken  of  the  jury  or 
of  any  juror  or  any  officer  in  attendance  on  the  jury  at  any  time  or 
place,  or  any  recordings  made  of  anything  said  by  them,  and  (5)  that 
shorthand  and  longhand  accounts  of  all  proceedings  could  be  taken. 
The  present  action  for  declaratory  judgment  was  thereafter  brought  by 
a  newspaper  publisher  and  television  and  radio  station  operator,  a  pho¬ 
tographer,  and  the  Georgia  Press  Association,  attacking  the  validity  of 
the  rule. 

In  his  lengthy  opinion  Judge  Pye  denied  the  argument  of  the  plain¬ 
tiffs  that  they  were  entitled,  by  virtue  of  the  constitutional  guarantees 
of  freedom  of  speech  and  of  the  press,  to  make  use  of  Courthouse  Square 
for  the  purpose  of  making  photographs  and  sound  recordings.  The  plain¬ 
tiffs,  the  court  said,  have  no  constitutional  right  to  require  trial  par¬ 
ticipants  to  submit  to  their  interrogations  and  to  record  the  interviews, 
and  certainly  not  to  eavesdrop.  The  right  of  privacy,  the  court  said, 
stands  in  the  way.  The  court  also  held  that  the  rule  was  appropriate 
to  prevent  outside  interference  and  guarantee  a  fair  trial. 

Community  Antenna  Television  System— Competition  from  Booster 
Station  (Jackson  v.  Harward/  339  P.(2d)  1026  (Utah,  1959)). 

The  operator  of  a  community  antenna  television  system  in  Sevier 
County,  Utah,  deeming  himself  aggrieved  by  the  construction  of  a 
“booster”  station  by  Sevier  County  authorities  under  a  Utah  statute, 
brought  suit  against  the  County  Commissioners  and  others,  alleging  that 
defendants  had  trespassed  on  his  property  and  business  by  jamming  the 
circuits,  had  conspired  against  him,  and  had  violated  the  Communica¬ 
tions  Act  and  state  law.  The  court  in  a  brief  opinion  rejected  plaintifT s 
contentions.  The  court  analogized  the  case  to  the  flying  of  a  kite  over 
an  uncontrolled  area  of  the  public  and  private  domain  for  the  entertain¬ 
ment  of  a  paid  onlooker,  whose  vision  is  obscured  by  a  collision  with 
another  kite  flown  by  another  entrepreneur.  In  the  absence  of  ap¬ 
plicable  regulations,  no  one  can  pre-empt  the  use  of  the  atmosphere  on 
a  theory  of  first  user.  Plaintiff  had  no  protectable  rights.  Nothing  was 
shown  to  indicate  that  the  Communications  Act  had  been  violated. 

Community  Antenna  Television  Systems— Corporations  (Harper  v. 
City  of  Kingston,  188  N.Y.S.  (2d)  577  (Sup.Ct.,  Ulster  County,  1959)). 

A  community  antenna  television  system  is  a  “transportation  corpo¬ 
ration”  or  a  telegraph  or  telephone  corporation  within  the  New  York 
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Transportation  Corporations  Law.  The  court  notes  that  the  Attorney 
General  of  New  York  had  ruled  the  same  way  and  that  the  Department 
of  State  had  accepted  the  corporation’s  certificate  under  that  law. 

Corporations— Liability  of  Stockholders  of  Licensee  Corporation 
(Graybar  Electric  Co.  v.  Doley  et  al.,  173  F.Supp.  221  (E.D.Va., 
1959)). 

Defendants  in  this  case  were  stockholders  of  a  defunct  UHF  station 
and  plaintifiF  was  an  equipment  supplier  to  whom  the  station  owed  money. 
At  the  time  the  original  application  was  filed,  the  stockholders  agreed 
among  themselves  to  advance  money  to  the  corporation  if  called  upon 
by  the  Board  of  Directors,  not  in  excess  of  a  stated  amount  for  each 
individual.  This  agreement  was  attached  to  the  application.  The  cor¬ 
poration  subsequently  made  an  agreement  with  Graybar  for  the  purchase 
of  equipment.  The  station  was  unsuccessful  and  eventually  went  bank¬ 
rupt,  and  Graybar’s  claim  was  paid  only  to  the  extent  of  about  21  per 
cent.  Graybar  then  brought  suit  against  the  stockholders.  It  was  con¬ 
tended  that  the  agreement  between  the  stockholders  was  in  the  nature 
of  a  performance  or  payment  bond  on  which  Graybar  could  sue  as  a 
third  party  beneficiary.  The  court  rejected  this  argument,  saying  that 
nothing  in  the  F.C.C.’s  regulations  requires  a  bond  and  that  the  agree¬ 
ment  was  merely  a  part  of  the  financial  statement  of  the  applicant.  Any 
other  rights  which  Graybar  may  have  had  were  held  to  have  been 
lost  by  its  long  delay  in  asserting  them  and  by  the  change  in  conditions 
in  the  meantime. 

Defamation— Political  Broadcasts— Liability  of  Broadcaster  (Farmers 
Educational  &  Cooperative  Union  of  America,  North  Dakota  Divi¬ 
sion  V.  WDAY,  Inc.,  360  U.S.  525  (1959)). 

The  much-mooted  question  of  the  liability  of  a  broadcaster  for 
defamation  occurring  in  the  course  of  a  political  broadcast  under  Section 
315  of  the  Act  is  finally  laid  to  rest  by  a  bare  majority  of  the  Supreme 
Court.  The  Court  holds  flatly  that  a  licensee  has  no  power  to  censor 
defamatory  statements  contained  in  speeches  broadcast  by  political  can¬ 
didates  under  Section  315,  and  that,  as  a  corollary,  the  licensee  cannot 
be  held  liable  for  a  defamatory  broadcast  in  which  it  did  not  participate 
other  than  as  an  outlet  for  the  candidate.  The  statute  provides  that  a 
licensee  shall  have  “no  power  of  censorship”  over  material  broadcast 
under  Section  315,  and  this  means  just  what  it  says:  a  licensee  may  not 
“censor”  a  political  broadcast,  whether  by  deleting  defamatory  remarks 
or  in  any  other  manner.  To  permit  the  licensee  to  censor  allegedly 
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libelous  remarks  would  undermine  the  section’s  basic  purpose  of  en¬ 
couraging  full  and  unrestricted  discussion  of  political  issues  by  legally 
qualified  candidates.  Congress,  the  majority  feels,  could  not  have  in¬ 
tended  this.  On  the  second  point,  the  Court  finds  that  Section  315  by 
its  own  terms  grants  immunity  from  liability;  otherwise,  “the  section 
would  sanction  the  unconscionable  result  of  permitting  civil  and  per¬ 
haps  criminal  liability  to  be  imposed  for  the  very  conduct  the  statute 
demands  of  the  licensee.”  The  legislative  history  is  too  contradictory  and 
unclear  to  require  a  different  interpretation. 

Four  members  of  the  Court  dissented  in  an  opinion  by  Mr.  Justice 
Frankfurter.  They  agreed  with  the  majority’s  conclusion  that  the  licensee 
could  not  delete  defamatory  material  from  the  broadcast,  but  they  dis¬ 
agreed  with  the  second  part  of  the  Court’s  holding.  According  to  the 
minority.  Section  315  does  not  grant  immunity,  no  such  grant  can  be 
read  into  the  section  as  a  result  of  administrative  interpretation  ac¬ 
quiesced  in  by  Congress,  and  there  is  no  clear  conflict  between  federal 
and  state  law.  Under  the  minority  view,  the  liability  of  the  broadcaster 
is  a  matter  to  be  determined  by  state  law. 

Labor  Relations— Picketing— Jurisdictional  Disputes  (Theatrical  Pro¬ 
tective  Union  No.  1,  lATSE,  124  N.L.R.B.,  No.  29  (July,  1959)). 

This  case  is  another^  arising  out  of  the  long-standing  dispute  be¬ 
tween  lATSE  and  IBEW  over  assignment  of  lighting  work  on  remote 
broadcasts  for  CBS.  CBS’  regular  practice  has  been  to  assign  such 
lighting  work  to  lATSE  only  if  scenery,  stage  effects,  and  stage  hands 
were  employed,  otherwise  to  IBEW.  In  accordance  with  this  practice, 
lighting  work  on  a  “Let’s  Take  a  Trip”  telecast  from  an  ocean  liner  at 
a  New  York  City  pier  was  assigned  to  IBEW,  but  lATSE  demanded  the 
work  and  picketed  the  pier,  forcing  a  cancellation  of  the  telecast.  The 
N.L.R.B.  held  that,  since  lATSE  was  not  entitled  to  the  work  under  any 
Board  order  or  certification  or  under  its  contract  with  CBS,  its  action 
was  a  violation  of  the  statute,  although  the  Board  did  not  purport  to 
“assign”  the  work  to  IBEW. 

Landlord  and  Tenant— Television  Aerials  (Decision  of  the  Austrian 
Supreme  Court,  1959). 

The  question  of  the  relative  rights  and  liabilities  of  landlord  and 
tenant  in  connection  with  the  erection  of  radio  and  television  aerials 
has  been  much  discussed. ^  A  recent  decision  of  the  Supreme  Court  of 


‘See  119  N.L.R.B.,  No.  71,  noted  in  16  F.C.Bar  J.  60  (1958). 
’See  11  F.C.Bar  J.  93,  130,  222,  12  id.  40,  82,  285. 
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Austria,  noted  in  the  E.B.U.  Review,^  settles  the  problem  for  that  coun¬ 
try.  A  provision  of  the  Austrian  Rent  Act  states  that  the  landlord  cannot 
prohibit  the  making  of  alterations  which  correspond  to  customs  and 
usages  or  serve  some  material  interest  of  the  tenant  and  do  not  entail 
damage  to  the  house  or  constitute  a  danger  to  life  and  limb.  The  land¬ 
lord  is  entitled  to  make  an  extra  charge  only  if  the  alteration  involves 
the  use  of  parts  of  the  house  which  the  tenancy  does  not  entitle  the 
tenant  to  use.  Earlier  cases  had  held  that  the  tenant  had  a  right,  under 
this  language,  to  erect  an  outside  aerial.  In  the  instant  case  the  court 
held  further  that  the  landlord  could  not  demand  any  additional  payment 
in  such  a  case:  the  tenant  has  the  right  under  his  lease  to  make  use 
of  the  roof  or  other  parts  of  the  building  to  the  extent  necessary  to  enable 
him  to  enjoy  modem  standards  of  living,  which  includes  interference- 
free  reception  of  radio  and  television.  This  is,  of  course,  subject  to 
the  proviso  that  the  aerial  does  not  substantially  spoil  the  appearance 
of  the  building  or  endanger  life  or  property. 

Post  OfFice— Mailing  Rates— FM  Program  Guide  (High  Fidelity  Broad¬ 
casting  Corp.,  P.O.D.  Docket  No.  1  /8,  P.O.Dept.,  Nov.  3,  1 958). 

The  question  raised  in  this  proceeding  was  whether  a  program 
guide,  published  by  an  FM  radio  station  and  sold  to  subscribers,  was 
eligible  for  second  class  entry.  This  in  turn  depended  on  a  decision 
as  to  whether  the  “guide”  was  “designed  primarily  for  advertising  pur¬ 
poses”  within  the  meaning  of  the  statute  (39  U.S.C.  §226).  The  statute 
has  been  implemented  by  a  Post  Office  Department  regulation  including 
in  this  classification  publications  “owned  or  controlled  by  individuals  or 
business  concerns  and  conducted  as  an  auxiliary  to  and  essentially  for 
the  advancement  of  the  main  business  or  calling  of  those  who  ovm  or 
control  them.”  The  Judicial  Officer  of  the  Post  Office  Department  held 
that  the  program  guide  came  within  these  provisions  and  hence  was 
ineligible  for  second-class  rates.  The  fact  that  the  publication  was  sold, 
and  was  not  for  free  circulation,"*  was  held  not  to  affect  the  question. 
The  publication  was  one  designed  to  advance  the  business  of  the  FM 
station  and,  while  it  might  also  be  of  cultural  benefit  to  the  community 
(it  did  include  information  on  classical  music),  this  was  secondary.  The 
program  guide  carried  advertisements  of  business  concerns,  but  many 
of  these  were  sponsors  of  programs  and  the  guide  urged  listeners  to 
patronize  the  advertisers  because  they  were  sponsors. 

•E.B.U.  Review,  No.  56B,  32  (July,  1959). 

*A  similar  ruling  was  made  in  Channel  Northwest  Inc.,  H.E.  Docket  No. 
5/178,  which  involved  a  publication  which  was  circulated  without  charge. 
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States— Film  Censorship— Motion  Pictures  Shown  over  Television 
(Opinion  of  the  Attorney  General  of  Kansas,  April  6  and  17,  1959). 

The  Attorney  General  of  Kansas  was  asked,  among  other  questions, 
whether  motion  pictures  could  be  shown  over  television  stations  in 
Kansas  without  approval  of  the  Kansas  Board  of  Review.  In  his  first 
opinion  the  Attorney  General  held  that  the  broad  language  of  the 
statute  (“sell,  lease,  lend,  exhibit  or  use  any  motion  picture  film  or  reel 
in  Kansas”)  applied  to  exhibition  by  means  of  television.  The  decision 
in  DuMont  Laboratories  v.  Carroll,  184  F.  (2d)  153,  however,  holds 
squarely  that  a  state  censorship  law  cannot  apply  to  television  broad¬ 
casts,  the  field  having  been  pre-empted  by  the  federal  government.  This 
was  apparently  brought  to  the  Attorney  General’s  attention,  and  in  his 
second  opinion  he  pointed  out  that  his  letter  of  April  6  “must  be  con¬ 
strued  with  this  exception  in  mind,”  although  the  “exception”  would 
seem  to  destroy  the  rule  in  toto. 

Taxation— Expenses  of  Securing  Construction  Permit  (Radio  Station 
WBIR,  Inc.  V.  Commissioner  of  Internal  Revenue,  31  T.C.,  No.  80 
(1959)). 

In  this  case  the  Tax  Court  held  that  expenditures  made  by  a  licensee 
of  an  AM-FM  station  for  legal  and  engineering  fees  and  other  expenses 
in  connection  with  the  preparation  for  and  conduct  of  comparative  hear¬ 
ings  before  the  Commission  on  its  application  for  a  construction  permit 
for  a  television  station  constitute  capital  expenditures  and  are  not  de¬ 
ductible  as  ordinary  and  necessary  business  expenses  for  tax  purposes. 
The  expenses  of  the  television  application  proceeding  were  not  paid  or 
incurred  in  carrying  on  the  applicant’s  “trade  or  business”  of  operating 
an  AM-FM  station.  They  were  incurred  for  the  purpose  of  acquiring 
a  capital  asset  having  a  useful  life  in  excess  of  one  year,  i.e.  a  television 
license.  'The  fact  that  the  applicant  did  not  receive  the  license  in  the 
year  in  which  the  expenses  were  incurred,  did  not  receive  a  construction 
permit  until  several  years  later  and  had  not  received  a  license  at  the 
time  of  the  argument  in  the  Tax  Court  because  of  the  pendency  of  an 
appeal  from  the  Commission’s  grant,  did  not  change  the  character  of 
the  expenses  or  make  them  ordinary  and  necessary  business  expenses. 
Amortization  of  the  cost  of  acquiring  a  television  station,  it  was  held, 
may  be  delayed  until  the  license  is  granted  but  this  does  not  make 
the  expenditures  business  expenses.  That  the  applicant  applied  for  a 
television  station  because  of  feai*  of  loss  of  revenues  by  its  AM  station, 
or  that  the  expenses  were  incurred  because  the  application  was  op¬ 
posed  by  others,  do  not  require  a  different  conclusion.  The  expendi- 
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tures  may  not  be  depreciated  over  the  normal  three-year  life  of  a  tele¬ 
vision  license  prior  to  the  actual  grant  of  a  license.  A  licensee  of  an 
AM-FM  station  may  not  depreciate  the  FM  equipment  on  an  accelerated 
basis  on  the  theory  of  extraordinary  obsolescence  merely  because  the 
FM  station  was  economically  unproductive,  where  the  licensee  does 
not  intend  to  abandon  the  FM  station. 

Taxation— Payment  to  Opposing  Applicant  for  Withdrawal  (KWTX 
Broadcasting  Co.  v.  Commissioner  of  Internal  Revenue/  31  T.C.,  No. 
93  (1959)). 

The  taxpayer  in  this  case,  while  engaged  in  a  comparative  contest 
with  another  applicant  for  a  television  channel,  entered  into  an  agree¬ 
ment  with  the  latter  under  which  the  taxpayer  paid  the  other  applicant 
$45,000  as  reimbursement  of  its  expenses,  in  exchange  for  its  agreement 
to  withdraw  its  exceptions  to  an  initial  decision  favoring  the  taxpayer. 
The  taxpayer  attempted  to  deduct  the  entire  payment  from  its  gross 
income  for  the  year  in  which  the  transaction  took  place,  contending 
that  the  payment  was  an  ordinary  and  necessary  business  expenditure. 
The  Tax  Court  rejected  this  argument,  holding  that  the  payment  was 
in  the  nature  of  a  capital  expenditure  which  had  to  be  capitalized.  The 
court  also  held  that  expenses  of  obtaining  a  television  grant  may  not 
be  amortized  over  the  period  of  the  construction  permit  and  initial 
three-year  license,  in  view  of  the  fact  that  television  licenses  are  normally 
renewed  as  a  matter  of  course. 

Taxation— Property  Taxes— Motion  Picture  Negatives— Intangible 
Property  (Michael  Todd  Co.,  Inc.  v.  County  of  Los  Angeles  (Los 
Angeles  Superior  Court,  No.  690,831,  October,  1959)). 

In  a  decision  which  may  have  significance  for  producers  of  tele¬ 
vision  shows,  a  Los  Angeles  Superior  Court  judge  has  held  that  a  county 
may  tax  the  tangible  property  interests  in  a  motion  picture  negative, 
measured  by  its  earnings,  which  may  have  been  augmented  in  value  by 
intangible  property  interests  such  as  copyright.  While  the  California 
Constitution  prohibits  taxing  of  intangible  property  rights,  such  as  copy¬ 
right,  the  court  held  that  intangible  property  was  not  in  fact  being 
taxed.  The  county  had  imposed  a  tax  of  $1()0,()()0  on  the  negative  of 
“Around  the  World  in  Eighty  Days,”  and  this  was  upheld.  The  decision 
will  be  appealed.  Plaintiff  contends  that  the  tax  is  actually  upon  a 
value  derived  from  the  copyright,  and  also  that  the  standard  valuation 
for  tax  purposes  should  be  what  a  willing  buyer  would  pay  for  the 
item  taxed:  a  purchaser  of  a  negative  of  a  film  does  not  also  purchase 
the  copyright. 
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Taxation— Sale  of  Television  Rights  to  Boxing  Matches  (Opinion 
of  the  Attorney  General  of  New  York,  October  16,  1958). 

The  Attorney  General  of  New  York  was  asked  whether  the  5  per 
cent  tax  on  gross  receipts  from  boxing  matches  should  be  assessed  on 
income  derived  from  the  sale  of  television  rights  of  boxing  bouts  which 
were  actually  held  by  a  licensed  boxing  club  but  which,  for  lack  of 
a  sponsor,  were  not  in  fact  televised.  The  statute  refers  to  “the  gross 
price  chargeable  for  the  sale,  lease  or  other  exploitation  of  broadcasting, 
television  and  motion  picture  rights,”  and  the  Attorney  General  held 
that,  if  television  rights  are  sold,  the  consideration  is  subject  to  the 
tax  whether  or  not  the  match  was  televised. 

Telephone  Companies— Community  Antenna  Television  Systems— 
Furnishing  of  Service  to  (Antenna  Systems  Corp.  v.  New  York  Tele¬ 
phone  Co.,  17  RR  2145  (N.Y.Pub.  Serv.  Comm.,  1958)). 

A  community  antenna  television  system  complained  to  the  New  York 
Gommission  of  the  refusal  of  the  Telephone  Company  to  permit  it  to 
attach  its  wires  and  cables  to  the  Telephone  Company’s  poles.  The  Com¬ 
pany  had  permitted  various  other  community  antenna  systems  to  do 
this,  for  a  consideration.  The  Commission  held  that,  if  the  Telephone 
Company  had  itself  engaged  in  the  community  antenna  operation,  it 
would  have  been  a  proper  adjunct  of  the  telephone  service  and  under 
the  Commission’s  full  regulation,  and  that,  having  permitted  some  com¬ 
panies  to  use  its  facilities  for  this  purpose,  it  could  not  discriminate  but 
was  required  to  offer  the  same  facilities  to  the  complainant.  “In  other 
words,  the  company  having  voluntarily  permitted  the  use  of  its  poles 
by  a  substantial  number  of  community  antenna  systems,  in  effect  an 
adjunct  to  the  service  it  renders,  cannot  discriminate  between  whom 
it  may  serve.” 

Telephone  Companies— Rate  Regulation— Furnishing  of  Service  to 
Community  Antenna  Television  System  (Ceracche  Television  Corp. 
V.  New  York  Telephone  Co.,  Case  19616,  N.Y.Pub.  Serv.  Comm., 
May  12,  1959). 

In  this  case  the  Commission  held  that  it  had  no  jurisdiction  to 
regulate  rates  charged  a  community  antenna  television  system  for  use 
of  the  telephone  company’s  poles,  in  the  absence  of  a  showing  of  dis¬ 
crimination.  The  case  of  Antenna  Systems  Corporation,  which  involved 
discrimination  among  various  community  antenna  systems,  was  dis¬ 
tinguished. 
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Telephone  Companies— Service— Private  Mobile  Communication  Sys¬ 
tems  (Pacific  Tel.  &  Tel.  Co.,  Dec.  No.  58699  (Calif.  Public  Utilities 
Comm.,  June  29,  1959)). 

The  Pacific  Telephone  &  Telegraph  Company  has  been  furnishing 
private  mobile  communication  systems  on  a  lease-maintenance  basis 
under  a  tariff  filed  with  the  California  Public  Utilities  Commission  in 
March,  1956.  This  has  been  held  to  be  a  public  telephone  service, 
subject  to  regulation  by  the  Public  Utilities  Commission.'*  While  the 
Telephone  Company  believes  that  the  existence  of  state  regulation  per¬ 
mits  it  to  continue  to  render  this  service  after  January  24,  1961,  the 
Justice  Department  has  taken  the  position  that  the  consent  decree  in  the 
A.T.&T.  Case  prohibits  it  from  engaging  in  this  activity  after  that  date, 
regardless  of  whether  or  not  the  service  is  regulated  by  the  state.  The 
Company  therefore  filed  this  petition  to  cancel  its  tariff  and  withdraw 
from  the  furnishing  of  private  mobile  communication  systems  on  a  lease- 
maintenance  basis  by  January  24,  1961.  The  Commission  refused  to 
grant  relief,  saying  that  premature  withdrawal  of  the  tariff  schedule 
would  solve  no  problems  and  that  the  Company  legally  was  able  to 
perform  the  service  under  the  terms  of  the  consent  decree  and  the 
F.C.C.’s  ruhngs  in  the  matter. 

Telephone  Companies— State  Regulation  (Gamewell  Co.  v.  Public 
Utilities  Commission,  188  N.Y.S.  (2d)  107  (App.Div.,  3d  Dept.,  1959)). 

The  question  in  this  case  was  whether  the  New  York  Public  Util¬ 
ities  Commission  could  regulate  the  New  York  Telephone  Company’s 
business  of  furnishing  systems  for  reporting  emergency  alarms.  The 
Company,  under  a  contract  with  a  city,  had  installed  telephone  call 
boxes  in  various  places  which  policemen,  firemen,  etc.,  could  use  for 
routine  and  emergency  reporting  and  which  the  public  could  use  for 
emergency  purposes.  The  telephones  were  connected  to  a  PBX  switch¬ 
board  furnished  by  the  Company  but  located  in  a  city  building  and 
operated  by  city  employees.  The  switchboard  was  connected  with  the 
general  exchange  system  and  also  by  private  line  with  police,  fire,  and 
other  telephones.  The  Company  sought  to  be  regulated  and  Gamewell, 
a  non-regulated  competitor,  objected.  The  reason  for  this  unusual  situa¬ 
tion  was  that  under  the  consent  decree  against  A.T.&T.  and  Western 
Electric,  a  service  of  this  type  may  be  furnished  by  a  telephone  com¬ 
pany  if  it  is  subject  to  state  regulation.  The  court  held  this  was  “tele¬ 
phone  service,”  and  the  Public  Utilities  Commission  had  jurisdiction. 

‘Commercial  Communications  v.  Public  Utilities  Commission,  50  Cal. (2d) 
512,  327  P.(2d)  513  (1958),  cert.  den.  359  U.S.  341  (1959).  See  16  F.C.Bar  J.  136. 
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Transfer  of  Control  of  Broadcast  Station  —  Business  Opportunity 
Brokers— State  Regulation  (Opinion  of  the  Attorney  General  of  Cali¬ 
fornia/  No.  59/25,  June  9,  1959). 

The  Attorney  General  of  California  has  held  that  a  person  negotiat¬ 
ing  in  California  the  sale  or  purchase  of  a  television  or  radio  station 
wherever  located  is  required  to  be  licensed  as  a  business  opportunity 
broker  or  salesman  under  California  law.  The  statute  refers  to  “a  busi¬ 
ness,  business  opportunity,  or  interest  therein,”  and  the  Attorney  Gen¬ 
eral  held  that  “A  television  or  radio  station  is  a  medium  of  communica¬ 
tion  engaged  in  entertainment,  advertising  and  related  activity  and 
unquestionably  a  business.”  The  fact  that  such  stations  are  regulated 
by  the  F.C.C.  does  not  exempt  them  from  the  application  of  the  statute, 
since  there  is  no  conflict  between  federal  and  state  authority. 

Witnesses— Disclosure  of  News  Sources  (Jorgensen  v.  Charles,  Ohio 
Ct.  Comm.  PI.,  Jan.  28,  1959). 

Defendant,  a  radio  newscaster,  declined  to  answer  certain  ques¬ 
tions  on  the  taking  of  his  deposition  on  the  basis  of  the  reporter’s  priv¬ 
ilege  against  disclosure  of  news  sources.  The  existing  statute  in  Ohio, 
however,  referred  only  to  persons  connected  with  newspapers,  and  the 
court  held  that  it  could  not  change  the  law.  The  legislature  subsequently 
remedied  this  situation  by  granting  the  privilege  to  radio  newscasters.** 


*  See  page  47,  infra. 
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Notes 

Community  Antenna  Television  Systems— State  Regulation 

A  bill  to  place  community  antenna  television  systems  in  Montana 
under  the  jurisdiction  of  the  Montana  Public  Service  Commission  was 
vetoed  on  March  9,  1959,  by  Governor  Hugo  Aronson.  The  full  text  of 
Governor  Aronson’s  veto  message  is  as  follows: 

“I  am  forwarding  for  filing  without  my  approval  House  Bill  208  for 
the  following  reasons: 

“1.  This  bill  provides  for  state  public  utility  regulations  of  com¬ 
munity  antenna  television  systems.  However,  community  antenna  sys¬ 
tems  are  in  a  pre-empted  field  of  the  United  States  government  and 
Interstate  Commerce  Commission  and  are  regulated  solely  by  the  Fed¬ 
eral  Communications  Commission  to  the  exclusion  of  the  states. 

“2.  This  bill  attempts  to  regulate  only  one  segment  of  the  tele¬ 
vision  industry.  Community  antenna  television  stations,  translators  and 
satellites  are  all  competitive  operations  and  since  community  antenna 
systems  are  only  one  segment  of  the  industry,  this  bill  would  be  dis¬ 
criminatory  in  its  application. 

“3.  Community  antenna  service  does  not  have  the  essential  char¬ 
acteristics  of  a  public  utihty  and  we  should  not  attempt  to  make  it  so 
by  legislation.  Such  service  is  not  in  the  same  category  as  community 
water  systems,  telephone  systems,  telegraph  systems,  or  other  transpor¬ 
tation  or  communications  systems.  Any  person  is  free  to  erect  an  antenna 
on  his  house  to  receive  television  signals  out  of  the  air,  or  in  some 
communities  he  may  subscribe  to  the  community  antenna  system  which 
furnishes  him  with  more  and  better  television  signals  and  programs. 
This  is  entirely  voluntary  on  his  part. 

“4.  Television  is  a  private  enterprise  which  is  presently  adequately 
regulated  by  the  federal  government.  Any  bill  which  attempts  to  convert 
a  luxury,  or  that  which  is  essentially  an  entertainment  service,  into  a 
necessity  or  into  a  business  impressed  with  the  public  use,  such  as  a 
power  company  or  telephone  company,  to  the  extent  of  subjecting  it  to 
state  regulation  raises  serious  constitutional  questions.  The  courts  in 
Wyoming  and  Pennsylvania  have  taken  the  position  that  a  community 
antenna  system  is  subject  only  to  federal  regulation,  and  I  am  advised 
that  the  Federal  Communications  Commission  is  presently  considering 
whether  or  not  it  shall  ask  the  Congress  of  the  United  States  to  specify 
the  type  of  regulation,  if  any,  to  be  exercised  over  community  antenna 
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systems.  The  attorneys  general  of  Arizona,  New  Mexico,  Colorado,  and 
Washington  have  all  held  that  community  antenna  systems  are  not  pubhc 
utilities,  and  the  only  states  which  have  attempted  to  regulate  them, 
namely  California  and  Wyoming,  were  stopped  in  their  attempt  by  the 
courts.  The  Public  Service  Commission  of  Wisconsin  refused  jurisdic¬ 
tion  over  a  similar  system  on  the  ground  that  the  television  field  was 
fully  occupied  by  Congress,  and  the  Public  Service  Commission  of  Utah 
recently  ruled  against  a  community  antenna  system’s  request  to  operate 
as  a  public  utility.  The  courts  have  likewise  held  that  radio  and  tele¬ 
vision  stations  are  not  public  utilities  and  therefore,  an  antenna  which 
is  merely  added  for  terminal  reception  of  either  radio  or  television  signals 
cannot  be  a  public  utiUty. 

“You  will  recall  that  during  the  38th  Legislative  Session,  I  approved 
House  Joint  Memorial  1  requesting  that  the  Congress  of  the  United 
States  take  such  remedial  action  as  it  deems  fit  through  the  exercise  of 
its  authority  over  the  Federal  Communications  Commission  to  insure 
that  the  people  of  the  State  of  Montana  should  not  be  denied  their  basic 
right  to  have  access  to  the  informational,  educational,  inspirational,  cul¬ 
tural  and  entertainment  service  of  a  Montana  system  of  free  television 
broadcasting.  I  believe  that  this  bill  and  House  Joint  Memorial  1  are 
inconsistent  in  their  application. 

“For  these  reasons,  I  am  filing  House  Bill  208  without  my  approval.” 

Educational  Television 

For  those  interested  in  the  subject,  some  useful  documentation  on 
the  subject  of  educational  television  will  be  found  in  the  Report  of  the 
Senate  Committee  on  Interstate  and  Foreign  Commerce  accompanying 
S.  12,  a  bill  to  grant  funds  to  the  states  and  territories  for  educational 
television  development.  The  report  (S.Rept.  56,  86th  Cong.),  a  102-page 
booklet,  contains  a  brief  general  statement  as  to  the  need  for  the  legis¬ 
lation,  comments  by  the  Department  of  Health,  Education  and  Welfare, 
the  F.C.C.,  and  the  Justice  Department,  and  several  detailed  appendices 
prepared  by  the  Joint  Committee  on  Educational  Television. 

Newscasters'  Privilege 

After  the  decision  in  Jorgensen  v.  Charles,  discussed  elsewhere  in 
this  issue  (see  page  45),  a  new  Ohio  law  was  enacted,^  providing  that 
persons  connected  with  news  broadcasting  shall  not  be  required  to  dis¬ 
close  the  source  of  any  information  in  any  type  of  legal  proceeding. 

*  Revised  Code,  §2739.04  (effective  August  26,  1959). 
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The  statute  includes  a  rather  confusing  provision  that 

“Every  commercial  radio  "broadcasting  station,  and  every  com¬ 
mercial  television  broadcasting  station  shall  maintain  for  a  period  of 
six  months  from  the  date  of  its  broadcast  thereof,  a  record  of  those  state¬ 
ments  of  information  the  source  of  which  was  procured  or  obtained  by 
persons  employed  by  the  station  in  gathering,  procuring,  compiling, 
editing,  disseminating,  publishing,  or  broadcasting  news. 

“Record  as  used  in  this  section  shall  include  a  tape,  disc,  script,  or 
any  other  item  or  document  which  sets  forth  the  content  of  the  state¬ 
ments  which  are  required  by  this  section  to  be  recorded.” 

Radio  and  Television  Lotteries— State  Prosecution 

Thomas  F.  Eagleton,  Circuit  Attorney  for  the  City  of  St.  Louis, 
on  October  25,  1958,  issued  a  “Statement  of  Position”  on  state  prosecu¬ 
tion  of  radio  and  television  lotteries.  The  ten-page  memorandum  is 
based  on  the  implicit  assumption  that  lottery  programs  are  in  fact  being 
broadcast.  Mr.  Eagleton  comes  to  the  conclusion  that  he  has  no  juris¬ 
diction  to  prosecute  a  radio  or  television  station  for  the  content  of  the 
programs  which  it  broadcasts,  not  only  because  exclusive  control  has 
been  vested  in  the  F.C.C.,  but  also  because  such  broadcasts  constitute 
interstate  commerce. 

Subscription  Television 

A  subcommittee  of  the  Interim  Committee  on  Public  Utilities  and 
Corporations  of  the  California  Assembly  held  hearings  on  subscription 
television  and  closed-circuit  television  and  in  March  of  this  year  rendered 
a  report  to  the  full  committee.  The  report  discusses  the  various  types 
of  pay-to-see  television  systems  and  their  possible  effect  on  free  tele¬ 
vision.  Under  existing  California  law  the  state  would  have  little  or 
no  control  over  any  type  of  subscription  television,  except  that  the 
Public  Utilities  Commission  would  have  some  control  over  contracts 
between  closed-circuit  promoters  and  the  telephone  company,  to  the 
extent  of  assuring  that  telephone  service  would  not  be  impaired  by  any 
cable  installations  for  television  purposes.  The  subcommittee  recom¬ 
mended  only  that  legislation  be  adopted  “prohibiting  the  charging  of 
money  for  any  television  program  in  the  State  of  California  that  is  being 
shown  in  any  part  of  this  state  or  in  any  other  state  without  charge,” 
and  that  the  problem  of  pay-to-see  TV  be  restudied  in  the  interim  after 
tlie  1959  session.  The  report  also  includes  two  interesting  opinions 
of  the  Legislative  Counsel  dealing  with  the  power  of  state  and  local 
governments  over  pay  television  systems  under  various  sets  of  facts. 
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Book  Reviews 

TRIAL  BY  AGENCY.  By  E.  Barrett  Prettyman.  Charlottesville:  The 

Virginia  Law  Review  Association.  1959.  Pp.  xii,  60. 

During  March  of  1958,  E.  Barrett  Prettyman,  Chief  Judge  of  the 
Court  of  Appeals  for  the  District  of  Columbia  Circuit,  delivered  a  series 
of  three  lectures  at  the  University  of  Virginia  Law  School  under  the 
auspices  of  the  Henry  L.  Doherty  Memorial  Fund  of  the  University 
of  Virginia  Law  School  Foundation.  The  three  lectures  have  now  been 
published  by  the  Virginia  Law  Review  Association  under  the  title 
“TRIAL  BY  AGENCY.”  Judge  Prettymans  lectures  are  addressed  pri¬ 
marily  to  law  school  students,  and  Justice  Felix  Frankfurter,  who  has 
written  the  foreword  to  TRIAL  BY  AGENCY  expresses  the  hope  “that 
the  piofessors  of  administrative  law  in  the  other  law  schools  will  make 
their  students  realize  the  importance  of  this  little  volume.” 

Much  of  the  lectures  will,  of  course,  be  elementary  to  experienced 
practitioners.  In  the  third  lecture,  Judge  Prettyman  has  provided  a  valu¬ 
able  short  but  comprehensive  review  of  past  and  pending  proposals  for 
improvements  in  administrative  procedure  which  should  be  known  to 
the  members  of  the  Bar. 

In  the  second  lecture.  Judge  Prettyman  has  presented  an  illuminating 
description  of  the  nature  of  an  administrative  trial  from  the  point  of 
view  of  the  problems  which  are  presented  to  practicing  attorneys  who 
must  prepare  for  and  try  such  a  case.  Of  special  interest  to  attorneys 
practicing  before  the  Federal  Communications  Commission  are  Judge 
Prettyman’s  remarks  with  respect  to  the  examination  of  expert  witnesses. 
Practice  before  the  Federal  Communications  Commission  rarely  involves 
the  age-old  hypothetical  question  for  expert  witnesses.  Judge  Prettyman 
would  abandon  the  hypothetical  question,  describing  that  process  as 
“cumbersome,  tricky  and  confusing.”  Judge  Prettyman  sets  forth  the 
form  of  questions,  under  modem  procedure,  for  expert  witnesses  and 
notes  that  the  expert  may  give  his  opinion  last  in  the  order  of  his  testi¬ 
mony  or  he  may  state  his  opinion  first  and  then  explain  how  he  reached 
it.  His  remarks  and  caveats  on  the  cross-examination  of  experts  will 
undoubtedly  call  to  the  mind  of  trial  attorneys  situations  with  which 
they  are  familiar,  in  which  frontal  attacks  on  opposing  expert  witnesses 
have  proved  a  waste  of  time.  He  reminds  us  that  “an  expert  witness 
simply  will  not  admit,  in  response  to  a  lawyer’s  questioning,  that  he 
has  been  in  serious  error.  If  he  is  driven  into  a  comer  he  will  talk 
his  way  out  of  it;  he  will  explain  every  position  he  has  taken  on  direct. 
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no  matter  how  erroneous,  if  he  is  given  a  chance  to  do  so.  More  than 
that,  he  will  try  to  strengthen  and  buttress  the  testimony  he  gave  on 
direct  examination.” 

Of  more  significance  to  members  of  the  Bar  is  Judge  Prettyman’s 
first  lecture  in  which  he  describes  his  philosophy  as  to  the  nature  of 
administrative  law.  Judge  Prettyman’s  views  should  be  of  special  interest 
to  persons  whose  day-to-day  business  requires  them  to  take  into  account 
the  decisions  of  the  Court  of  Appeals  of  the  District  of  Columbia  Circuit. 
For  the  philosophy  which  underhes  many  of  the  decisions  of  the  Court 
of  Appeals  is  laid  bare  in  Judge  Prettyman’s  first  lecture. 

The  essence  of  Judge  Prettyman’s  view  is  that  administrative  law 
is  “law”  and  not  some  new  and  difFerent  process  which  may  be  dis¬ 
tinguished  from  “law”  in  essential  characteristics.  Judge  Prettyman 
points  out  that  there  is  a  “great  body  of  ideas  wrought  out  over  the 
centuries  by  ideals  and  hopes  and  strivings  for  a  better  world.  Accepted 
by  us  as  requirements  for  human  conduct,  they  are  embodied  in  our 
concept  of  law  and  expressed  through  the  medium  of  such  terms  as 
‘justice’,  ‘due  process’,  and  ‘fair  play’.  These  ideas  are  well  known  to  us. 
I  mean  to  include  them  when  I  say  ‘the  law’.” 

The  notion  that  administrative  law  is  “law”  is  not  a  philosophic 
exercise  without  vital  consequences  in  the  real  world.  On  the  contrary. 
Judge  Prettyman’s  philosophic  “first  principles”  have  a  direct  efiFect  upon 
many  situations  which  have  been  the  subject  of  discussion  by  attorneys 
and  others  interested  in  administrative  procedure.  Judge  Prettyman 
describes  what  he  terms  “new  struggles  against  what  some  administrators 
seem  to  regard  as  unnecessary  formalisms  in  proper  process.”  His 
analysis  of  the  nature  of  administrative  law  is  dispositive  of  how  he 
would  handle  the  problems  presented.  He  says  (pp.  7-8): 

"Let  us  consider  some  wholly  imaginary  quotations.  ‘Why  give 
this  scoundrel  a  hearing?  He  is  guilty.  Away  with  him.’  Or,  ‘Why 
give  a  hearing  on  this  protest,  or  on  this  motion  for  reconsideration? 
We  know  perfectly  well  what  we  are  going  to  do.  Let’s  do  it.’  Or, 
‘We  don’t  have  the  staflF  or  the  time  to  waste  on  hearing  these  fel¬ 
lows.’  Or,  ‘Yes,  I  know,  but  Congressman  X  called  me  about  this 
case,  and  he  is  on  our  appropriation  committee.’  Or,  ‘We  don’t  have 
time  to  read  these  long  records.  Somebody  else  has  to  do  that  for 
us.’  Or,  ‘Yes,  I  know  what  the  record  shows.  But  the  policy  of 
the  Commission  is  to  the  contrary.’  Or,  ‘Sure,  that  is  pure  hearsay, 
but  we  are  not  bound  by  rules  of  evidence.’  Or,  *Yes,  I  know  that 
sentence  is  in  the  statute,  but  the  day  doesn’t  have  enough  hours 
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to  carry  that  provision  out  in  our  work/  Or,  “Yes,  we  did  give 
Jones  a  license  last  month,  but  we  have  changed  our  minds/  Or, 
‘Yes,  but  we  are  not  bound  by  stare  decisis/  To  all  these  wholly 
imaginary  quotations  the  reply  is,  ‘You,  the  agencies,  are  administer¬ 
ing  law/  ” 

As  is  clear  from  the  quotation  above,  the  practical  effects  of  Judge 
Prettyman’s  philosophy  are  important  to  all  persons  interested  in  the 
improvement  of  administrative  procedure.  His  lectures  are  recommended 
to  all  who  are  concerned  with  this  vital  problem. 

Paul.  Dobin 


FREEDOM  OF  SPEECH  BY  RADIO  AND  TELEVISION,  Elmer  E. 

Sinead,  Public  Affairs  Press,  1959,  pp.  v-viii,  1-182. 

There  can  be  little  doubt  that  one  of  the  perennially  significant  areas 
of  controversy  in  the  communications  field  is  the  actual  and  potential 
government  regulation  of  program  content.  Unfortunately,  although 
much  has  been  written  about  program  regulation  there  has  been  almost 
no  work  done  to  discover  the  overall  effect  of  regulation  on  programming 
and  programming  standards.  Discussion  primarily  centers  on  the  effects 
within  a  small  segment,  su^h  as  pohtical  broadcasts  or  editorializing, 
or  on  the  legality  of  any  regulation  at  all. 

The  instant  book,  written  by  a  Professor  of  Government  at  Dart¬ 
mouth  College,  is  an  attempt  to  show  the  general  regulatory  limitations 
on  broadcasting.  Professor  Smead  sets  out  to  show  how  the  freedom 
of  the  broadcaster  has  been  narrowed  by  the  F.C.C.  and  its  predecessors, 
and  how  Commission  regulation  has  been  aided,  modified,  and  even 
blocked  by  the  action  of  Congress  and  the  “industry”  (primarily  the 
National  Association  of  Broadcasters). 

The  book  begins  with  a  discussion  of  the  sources  of  program  regula¬ 
tion-statutory  prohibitions  and  the  “public  interest”  standard— and  the 
powers  available  to  the  Commission— initial  licensing,  renewals,  revoca¬ 
tions,  and  temporary  hcensing.  Substantive  regulation  is  divided  into 
two  categories:  negative  “thou  shalt  not”  regulation,  such  as  the  bans 
on  obscenity,  lotteries,  defamation,  and  personal  vendettas,  and  the 
affirmative  requirements  of  diversity,  live  and  local  programming,  fair 
presentation  of  controversial  issues.  Section  315  and  sustaining  pro¬ 
gramming.  An  entire  chapter  is  devoted  to  news  broadcasts,  the  various 
criticisms  that  have  been  made,  and  the  largely  unsuccessful  attempts 
at  government  news  regulation.  Professor  Smead  then  turns  to  a  sum- 
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mary  discussion  of  various  arguments  which  have  been  made  for  and 
against  government  program  regulation,  in  terms  of  its  desirability  and 
legality.  The  main  portion  of  the  book  ends  with  a  “conclusion”  which 
summarizes  the  previous  chapters  and  adds  a  few  new  thoughts  and 
problems.  As  a  curious  afterthought,  the  author  has  included  as  an 
“appendix”  a  discussion  of  the  allocation  of  frequencies;  there  is  no 
attempt  to  tie  this  topic  in  with  the  rest  of  the  book  or  to  suggest  how 
the  assignment  problem  has  affected  program  regulation. 

The  worth  of  the  book  is  limited  by  the  approach  of  its  author.  This 
is  not  a  presentation  of  one  man’s  insights  into  the  problems  of  regulation 
or  an  attempt  to  influence  public  opinion  in  one  way  or  another.  Pro¬ 
fessor  Smead  carefully  abstains  from  giving  the  reader  any  intimation 
of  his  own  thinking.  The  book  is  solely  descriptive;  it  shows  what  has 
been  done  and  what  has  been  said,  without  a  single  value  judgment  on 
anything.  Like  a  Rand  McNally  atlas,  it  shows  where  things  are  located, 
but  not  where  we  should  go  or  the  best  route  to  get  there.  I  finished 
every  section  of  the  book  with  a  “cliff-hanging”  sensation— I  desperately 
wanted  the  author  to  tell  me  whether  he  approved  of  NAB  codes  re¬ 
quiring  that  “crime,  suicide,  sex,  drug  addiction,  drunkenness,  cruelty 
and  greed,  gambling,  and  murder  should  be  given  unsympathetic  treat¬ 
ment”  (p.  12),  or  if  he  beheved  that  the  broadcasting  industry  “can 
and  does  do  a  better  job  of  determining  the  public  interest  than  the  gov¬ 
ernment”  (p.  101).  The  author  shows  only  that  there  is  a  good  argu¬ 
ment  for  every  point  of  view  on  program  regulation;  this  is  no  help 
in  solving  the  more  important  problem  of  deciding  which  point  of  view 
is  the  best.  Morris  Ernst,  in  his  introduction  to  the  work,  describes  the 
book  as  “quietly  provocative.”  The  accent  should  be  put  on  the  word 
“quietiy.” 

Within  the  author’s  self-imposed  limits,  the  work  is  suggestive  rather 
than  definitive.  Professor  Smead  breaks  the  conflicting  influences  into 
only  three  camps.  Congress,  the  Commission,  and  the  “industry.”  How¬ 
ever,  his  discussion  repeatedly  shows  the  presence  of  many  other  in¬ 
fluences  which  are  unaccounted  for.  The  large  role  played  by  the  re¬ 
viewing  courts  gets  scanty  treatment.  And  the  function  of  such  im¬ 
portant  groups  as  networks,  local  station  owners,  sponsors,  advertising 
agencies,  professional  critics  and  the  like,  is  never  examined.  The 
author  shows  that  even  communication  lawyers  have  an  important  in¬ 
fluence  which  should  be  acknowledged;  for  example,  in  the  manner  that 
they  have  weakened  the  NAB  stand  against  program  regulation  in  gen¬ 
eral  by  repeatedly  urging  programming  as  an  issue  in  comparative  cases 
(pp.  94-95).  As  the  chapter  on  news  broadcasting  demonstrates,  the 
non-government  world  cannot  be  classified  simply  as  the  “industry.” 
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j  In  view  of  the  descriptive  approach  of  the  book  and  the  very  gen- 

!  eral  nature  of  that  description,  the  book  clearly  is  intended  for  the 

!  layman.  For  this  reason,  I  must  criticize  the  author’s  relegation  to  a 

I  disconnected  addendum  of  the  problem  of  distributing  the  few  fre- 

j  quencies  among  many  applicants.  Professor  Smead  never  makes  clear 

!  to  the  reader  the  engineering  necessities  for  government  regulation  of 

I  the  airwaves  and  how  the  excess  of  technically  qualified  applicants  has 

j  made  content  regulation  to  some  extent  inevitable.  The  lay  reader  should 

\  be  made  aware  of  the  enormous  demand  for  the  limited  spectrum  before 

I  the  contents  of  the  book  can  be  viewed  in  their  practical  perspective. 

It  would  be  more  logical  for  a  discussion  of  that  nature  at  the  outset  of 
^  the  book  rather  than  at  the  close.  As  the  work  is  presently  organized, 

Pnrfessor  Smead’s  readers  are  never  told  just  why  the  Government  regu¬ 
lates  radio  and  television  in  the  first  place. 

For  the  communications  practitioner,  the  book  has  only  a  very  limited 
value.  He  can  get  a  quick  summary  of  certain  aspects  of  regulation  that 
are  otherwise  unfamiliar  to  him.  In  those  aspects  of  regulation  familiar 
to  him,  he  may  gain  a  new  argument  or  two  in  favor  of  his  preconceived 
views  or  some  new  historical  facts.  But,  without  the  author’s  own  con- 
i  elusion  or  a  more  exact  breakdown  of  the  groups  who  influence  program 

regulation,  there  is  little  more  which  can  be  gained  from  reading  this 
work. 

Neil  N.  Bernstein 


RADIO  AND  TELEVISION,  LAW  AND  CONTEMPORARY  PROB¬ 
LEMS,  Duke  University  School  of  Law,  Parts  I  and  II,  Autumn 
1957  (published  April,  1958)  and  Winter,  1958,  Vol.  XXII  pp.  539- 
696,  Vol.  XXni  pp.  1-174. 

If  Duke  University’s  School  of  Parapsychology  has  secured  some 
measure  of  renown  to  the  institution  for  its  investigation  into  things 
of  the  spirit,  the  world  of  Bridey  Murphy,  its  School  of  Law  has  also 
brought  distinction  to  the  eminent  Southern  university  for  its  inquiry 
into  matters  very  much  of  this  world  in  its  series  Law  and  Contemporary 
Problems.  Unlike  the  usual  law  review  journal  (which  is  published  by 
the  University  as  a  separate  venture),  the  Law  School  presents  regularly 
in  Law  and  Contemporary  Problems  a  symposium  written  by  authorities 
in  the  field  discussing  intensively  the  legal,  economic,  administrative, 
and  other  social-science  aspects  of  modem  legal  problems  ranging  from 
Agricultural  Adjustment  in  the  South  to  Water  Resources.  In  the  sym¬ 
posium  here  reviewed,  it  turns  its  attention  to  Radio  and  Television. 
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Some  measure  of  the  scope  of  communications  law  may  be  indicated 
by  the  circumstance  that  out  of.  the  82  subjects  covered  since  1933,  the 
question  of  Radio  and  Television  is  one  of  only  seven  subjects  which 
have  required  two  parts  to  cover  the  material  (the  others  were  Com¬ 
mercial  Arbitration,  the  Commercial  Code,  F.E.L.A.,  International  Hu¬ 
man  Rights,  the  Patent  System,  and  War  Contract  Termination).  Even 
in  two  parts  of  more  than  300  pages,  some  controversial  aspects  such  as 
pay  television,  ex  parte  contacts,  and  Section  315  problems,  always  a 
popular  subject  for  law  review  commentaries,  have  been  omitted,  lliere 
is  much  of  value,  however,  for  every  reader.  For  the  younger  com¬ 
munications  practitioner,  or  the  general  administrative  lawyer,  the  author¬ 
itative  and  learned  articles  brings  him  up-to-date  with  many  of  the 
pressing  problems  of  the  industry.  For  the  experienced  communications 
lawyer,  there  is  provided  not  only  new  insight  into  the  problems  with 
which  he  must  concern  himself  as  part  of  his  regular  practice,  but  the 
broad  sweep  and  range  of  the  subjects  covered  undoubtedly  will  intro¬ 
duce  him  to  aspects  of  the  industry  with  which  he  can  have  at  best  only 
a  passing  acquaintance. 

Part  I  deals  with  that  aspect  of  communications  law  which  will 
be  more  famihar  to  the  Washington  member  of  the  bar,  the  government 
regulation  of  radio  and  television  law.  Perhaps  the  most  disappointing 
article  is  the  first,  “Programming  Content  and  Quality,”  by  Mr.  Roger 
Kennedy,  which  merely  skips  over  lightly  several  problems  and  sugges¬ 
tions  affecting  what  in  terms  of  the  public  interest  is  probably  the  most 
important  subject  of  all,  program  content,  the  final  product  delivered 
to  the  consumer.  Even  this  brief  article,  however,  is  a  good  “think 
piece,”  with  several  stimulating  and  controversial  ideas,  including  the 
suggestions  that  the  Commission  should  issue  regulations  which  would 
apportion  commercial  time  to  program  time  and  hold  broadcasters  closely 
to  their  promises  at  renewal  time. 

Congressman  Emanuel  Celler,  never  a  diffident  spectator  in  matters 
monopolistic,  with  his  customary  vigor  discusses  the  antitnist  problems 
in  the  television  broadcasting  industry,  condemning,  in  turn,  inter  alia, 
“regulatory  uncertainty,  vacillation,  and  lack  of  leadership”  ascribed  to  ; 

the  Commission  which  Congressman  Celler  alleges  has  caused  the  tele¬ 
vision  allocations  crisis,  the  failure  of  liaison  between  the  Commission 
and  the  Department  of  Justice  in  the  NBC-Westinghouse  case,  multiple 
ownership  of  stations,  network  practices  such  as  must  buy  and  option 
time,  the  antitrust  implications  in  music-licensing,  discounts  in  the  sale  j 

of  network  time,  and  any  relaxation  in  the  regulation  of  restrictive  prac-  I 

tice.  Speaking  for  the  Department  of  Justice,  then  Assistant  Attorney  > 

{ 
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General  in  charge  of  the  Antitrust  Division  Victor  R.  Hansen  reviews  the 
antitrust  litigation  against  RCA  recently  concluded,  the  prosecution  of 
Philadelphia  broadcasting  stations  who  agreed  through  their  local  trade 
association  not  to  deviate  from  published  rate  card  rates,  and  anti¬ 
trust  actions  against  television  film  distributors,  and  discusses  the  De¬ 
partment  of  Justice’s  investigations  and  position  in  matters  such  as 
network  tie-ins  of  time  sales  and  shows,  talent  contracts,  and  network 
practices  such  as  must  buy  and  option  time;  a  striking  similarity  noted 
with  the  motion  picture  practices  condemned  in  the  Paramount  case. 
Attorneys  who  have  followed  the  study  of  television  network  broad¬ 
casting  conducted  by  the  Commission’s  Network  Study  Staff  will  find 
nothing  new  but  a  good  summary  of  its  activities  in  Dean  Roscoe  L. 
Barrow’s  article  on  why  the  study  was  made,  its  techniques,  and  its 
findings  and  recommendations.  Arrayed  against  these  formidable  repre¬ 
sentatives  of  the  Congress,  the  Department  of  Justice,  and  the  Com¬ 
mission’s  Network  Study  Group,  are  Richard  S.  Salant,  'Thomas  K. 
Fisher,  and  Leon  R.  Brooks,  as  prominent  spokesmen  of  the  GBS  network, 
in  a  defense  of  network  functions  and  practices,  reflecting  basically  the 
testimony  of  CBS  President  Frank  Stanton  before  the  Senate  Commerce 
Committee  in  1956  responding  to  allegations  of  Richard  A.  Moore  of 
Station  K'TTV  against  restrictive  network  practices;  partisan,  yes,  but 
a  good  and  in  at  least  some  measure  a  persuasive  statement  of  the  net¬ 
work  position. 

For  the  communications  attorney  who  may  be  too  wrapped  up  with 
broadcast  practice  to  be  fully  aware  of  developments  in  the  other  com¬ 
munications  services,  the  article  by  Jeremiah  Courtney  and  Arthur 
Blooston  on  the  “Development  of  Mobile  Radio  Communications— the 
‘Work-Horse’  Radio  Services”  provides  not  only  an  interesting  and 
spirited  sidelight  on  some  of  the  other  uses  of  radio,  but  also  an  insight 
into  the  nature  of  the  pressures  for  spectrum  space  by  the  various  services 
which  cuts  across  all  communications  uses  and  demands  thoughtful 
consideration  to  meet  the  exploding  requirements  of  the  future. 

Three  articles  in  Part  I  are  concerned  primarily  with  licensing  and 
hearing  procedures.  Ralph  S.  Brown  discusses  “Character  and  Candor 
Requirements  for  F.C.C.  Licensees,”  with  particular  emphasis  upon  the 
WOKO  case  before  the  Supreme  Court  (which  emphasized  the  Com¬ 
mission’s  power  to  demand  complete  candor  from  an  applicant),  the 
Love  hearing  ( where  open  violation  of  the  prohibition  laws  of  Mississippi 
was  found  not  to  reflect  adversely  on  character),  and  the  Lamb  case, 
with  the  author  concluding  that  there  is  a  legitimate  scope  for  extensive 
inquiry  into  character  and  candor,  but  the  Commission  should  not  permit 
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an  inquiry  to  be  made  into  a  vehicle  for  calumny  and  for  needless  in¬ 
quisition.  Warren  E.  Baker,  at  that  time  General  Counsel  for  the 
Commission,  in  a  critical  examination  of  the  question  whether  the 
Commission’s  functions  are  best  discharged  by  the  development  of 
agency  policy  through  rule  making  or  by  case-by-case  ad  hoc  adjudica¬ 
tion,  after  a  scholarly  discussion  of  pertinent  criteria  and  their  applica¬ 
tion  in  individual  cases,  concludes  that  rule  making  in  general  is  the 
soundest  method  for  determining  policy,  a  conclusion  it  may  be  sug¬ 
gested  is  particular  persuasive  in  light  of  the  inapplicability  of  stare 
decisis  to  agency  decisions,  the  broad  measure  of  discretion  entrusted 
to  agencies,  and  the  limited  nature  of  judicial  review.  Finally,  in  a  most 
interesting  and  illuminating  exploration  into  the  agency  process,  Ben 
C.  Fisher  discusses  the  “Communications  Act  Amendments,  1952— An 
Attempt  to  Legislate  Administrative  Fairness,”  and  concludes  that  pro¬ 
cedures  such  as  the  separation  of  staflF  functions,  Section  309(c)  pro¬ 
tests,  and  interventions  under  Section  309(b)  “have  failed  to  accomplish 
their  purpose  and  have,  in  fact,  caused  delay,  expense,  and  hardship,” 
and  “that  the  withdrawal  of  discretionary  powers  does  not  make  for  a 
better  administration  or  fairer  result”— a  conclusion  which  reinforces 
flexibility  in  the  administration  of  law  for  a  complex  and  dynamic  in¬ 
dustry,  but  at  the  same  time  dilutes  the  certainty  which  so  far  as  possible 
should  be  a  characteristic  of  the  law  and  tends  away  from  the  direction 
of  a  government  of  law;  perhaps  the  solution  lies  in  an  amalgam  of  broad 
statutory  authority  tempered  by  greater  reliance  by  the  agency  upon 
enunciated  and  formalized  rules  of  pohcy. 

Part  II  of  the  symposium  of  Radio  and  Television  turns  from  gov¬ 
ernmental  regulation  to  the  operational  problems  of  the  broadcast  in¬ 
dustry.  David  Miller  of  Young  &  Rubicam,  Inc.,  capably  and  deftly 
discusses  the  role  of  the  advertising  agency  lawyer  in  representing  the 
advertisers  in  contracting  for  the  sponsorship  of  programs  and  in  the 
creation  and  dissemination  of  the  commercial  message.  Harry  P.  Warner 
discusses  the  necessity  for  the  single  publication  doctrine  in  radio  and 
television  law,  in  light  of  the  problems  of  conflicts  of  laws  and  con¬ 
stitutional  issues,  in  actions  such  as  defamation,  unfair  competition,  and 
the  invasion  of  privacy.  Harry  R.  Olsson,  senior  attorney  of  NBC,  in 
a  most  interesting  article  on  “Dreams  for  Sale,”  suggests  some  of  the 
monstrous  legal  problems  which  arise  when  volunteers  submit  their  un¬ 
solicited  ideas  for  programs  to  networks  and  other  producers  ( NBC  alone 
receives  some  30,000  to  40,000  suggestions  of  all  types  every  year)  and 
the  uncertain  state  of  the  law  when  a  claim  arises  that  their  idea  has 
been  appropriated  without  compensation.  Charles  H.  Tower  of  the 
National  Association  of  Broadcasters  considers  in  detail  the  aspects  of 
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the  union-management  relationship  in  broadcasting,  including  the  fac¬ 
tors  which  shape  labor  relations  in  the  industry,  the  numerous  unions 
and  the  nature  of  the  bargaining  units,  the  climate  of  bargaining,  the 
elements  of  the  labor  contract,  and  apphcable  federal  legislation.  Robert 
W.  Gilbert  discusses,  primarily  from  the  union  viewpoint,  a  subject 
which  continues  to  be  of  growing  importance,  the  “residual  rights” 
established  by  collective  bargaining  in  the  re-use  of  radio  transcriptions, 
television  recordings,  and  kinescopes,  and  film  of  various  kinds,  when 
the  manner  of  their  protection  is  still  in  the  formative  stages  but  a  gen¬ 
eral  pattern  has  already  emerged.  Herbert  T.  Silverberg  develops  the 
broader  question  of  authors’  and  performers’  rights  and  some  of  the  more 
significant  legal  developments  recognizing  new  property  interests  in 
the  entertainment  industry,  particularly  as  they  relate  to  radio  and  tele¬ 
vision,  with  extensive  reference  to  international  as  well  as  domestic 
aspects  of  their  protection.  Finally  Dennis  Lloyd,  Quain  Professor  of 
Jurisprudence  at  the  University  of  London,  offers  a  brief  and  critical 
introduction  to  the  British  Television  Act  of  1954,  taking  the  legislation 
to  task  for  deficiencies  in  clarity  and  specification  of  the  function  and 
operation  of  British  commercial  television  which  may  call  to  mind  some 
of  the  criticism  directed  against  some  of  the  broad  statutory  criteria  of 
the  Communications  Act  of  1934,  as  amended,  and  the  decisional  criteria 
of  comparative  hearings. 

Although  the  symposium  of  articles  was  published  some  months  ago, 
the  subjects  and  the  problems  are  as  fresh  and  as  topical  as  they  were 
when  they  were  written.  A  reader  should  find  both  parts  of  the  sym¬ 
posium  interesting,  informative,  stimulating,  and  rewarding. 

Herbert  E.  Forrest 
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Independent  Regulatory  Commissions  (Report  of  the  Special  Sub¬ 
committee  on  Legislative  Oversight  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce,  H.Rept.  2711,  85th  Cong.,  2d 
Sess.,  1959).  Pp.  98. 

In  its  final  report  for  the  85th  Congress,  the  Legislative  Oversight 
Subcommittee  makes  numerous  recommendations  for  legislation  and  for 
further  investigation,  relating  not  only  to  the  F.C.C.  but  also  to  the 
other  independent  agencies  under  the  jurisdiction  of  the  Committee  on 
Interstate  and  Foreign  Commerce.  Its  recommendations  for  across-the- 
board  legislation  for  the  commissions  relate  to  codes  of  ethics,  ex  parte 
representations  and  communications,  inclusion  of  communications  in 
the  record,  notices  of  appearance,  administrative  sanctions,  “leaks”  of 
official  information,  participation  of  the  agency  in  judicial  proceedings, 
time  limits  for  acting  on  motions,  selection  of  agency  chairmen,  removal 
of  commissioners  from  office,  and  preparation  of  agency  decisions.  With 
respect  to  the  F.C.C.  in  particular,  the  subcommittee  recommends  amend¬ 
ments  to  Section  310  of  the  Act  to  prevent  trafficking  in  licenses,  and 
to  limit  or  forbid  “payoffs”  and  “swapoffs;”  amendment  of  Section  5(c) 
with  respect  to  separation  of  the  staff  from  the  Commission;  amendment 
of  Section  307  to  require  a  public  hearing  in  every  television  licensing 
case;  and  amendment  of  Section  409(c)(2)  with  regard  to  ex  parte 
communications.  In  addition,  the  subcommittee  recommends  various 
types  of  actions  which  the  agencies  are  urged  to  undertake.  All  agencies 
are  exhorted  to  rely  more  upon  their  independent  investigations  and  less 
on  information  from  the  regulated  industry  and  other  interested  parties; 
to  establish  and  publish  procedures  for  handling  complaints  by  the 
public  against  practices  of  companies  regulated  by  the  agency;  to  report 
significant  judicial  decisions  to  Congress,  and  to  report  concerning  over¬ 
lapping  jurisdiction  with  other  agencies  or  departments.  The  F.C.C. 
is  urged  to  take  some  dozen  steps,  such  as  requiring  filing  of  patent  in¬ 
formation,  improving  its  annual  reports,  investigating  and  considering 
antitrust  matters  bearing  on  the  fitness  of  operators  to  be  licensees,  re¬ 
view  the  manner  in  which  its  technical  standards  are  established,  re¬ 
examine  its  comparative  criteria  and  standards,  prefer  local  residents  in 
comparative  cases,  re-examine  the  qualifications  of  its  hearing  examiners, 
eliminate  the  excessive  length  of  opinions  and  records  and  unreasonable 
delay,  take  appropriate  disciplinary  action  against  attorneys  who  may 
have  violated  ethical  standards  or  the  F.C.B.A.’s  code  of  ethics,  investi¬ 
gate  further  instances  of  ex  parte  contacts,  improve  its  filing  system 
and  report  to  Congress  as  to  those  areas  in  which  its  activities  should 
be  expanded  as  a  matter  of  compelling  public  interest.  Only  a  few 
recommendations  are  made  as  to  the  C.A.B.,  S.E.C.,  F.P.C.,  F.T.C., 
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and  I.C.C.  A  considerable  number  of  matters  are  listed  which  call 
for  further  inquiry  by  the  committee,  both  as  to  all  agencies  and  as  to 
specific  agencies. 

In  its  conclusions  the  Report  makes  the  point,  which  has  been  made 
elsewhere,!  that  one  of  the  most  effective  ways  of  strengthening  the 
administration  of  law  by  commissions  is  to  improve  the  caliber  of  agency 
members;  and  that  Congress  itself  should  lay  down  standards  with 
greater  specificity.  The  importance  of  effective  judicial  review  is  also 
stressed,  as  is  the  necessity  for  strict  adherence  to  the  rules  of  the  game 
and  the  elimination  of  improper  pressures. 

An  appendix  to  the  report  contains  a  summary  of  a  panel  discussion 
on  the  administrative  process  and  ethics  in  which  various  lawyers,  pro¬ 
fessors,  and  agency  counsel  participated.  The  F.C.C.  and  its  bar  were 
represented  in  this  by  Charles  E.  Smoot,  Assistant  General  Counsel, 
Donald  C.  Beelar,  an  active  practitioner  before  the  Commission,  and 
Mrs.  Fanney  Litvin,  a  former  hearing  examiner  of  the  Commission,  now 
in  private  practice. 

The  Television  Inquiry:  The  Problem  of  Television  Service  for 
Smaller  Communities,  by  Kenneth  A.  Cox  (Committee  Print,  Senate 
Committee  on  Interstate  and  Foreign  Commerce,  1959).  Pp.  54. 

Mr.  Cox’s  report  to  the  Committee  deals  mainly  with  CATV  prob¬ 
lems.  Complaints  made  by  smaller-market  broadcasters  against  CATV 
systems  and  against  the  Commission  are  analyzed.  Mr.  Cox’s  conclusions 
are  that  the  Commission  should 

“1.  Recognize  and  accept  its  duty  to  effect  a  nationwide  tele¬ 
vision  system,  making  appropriate  use  of  all  available  devices  and 
facilities. 

“2.  If  it  lacks  adequate  authority  over  any  of  these  elements, 
seek  the  necessary  power  from  Congress  during  the  coming  session. 

“3.  Lay  down  clear  rules  applicable  to  the  respective  elements 
of  the  television  industry  so  that  all  may  know  exactly  where  they 
stand  and  none  may  resort  to  unfair  competitive  practices  which 
will  ultimately  impair  the  service  available  to  the  public. 

“4.  Develop  a  schedule  of  priorities  as  among  the  various  forms 
of  service  available,  taking  due  account  of  such  factors  as  local 
service,  broad  coverage,  multiple  program  choices,  and  cost  to  the 
viewer. 

'See  Auerbach,  1959  Wis.L.Rev.  95  (January). 
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“5.  Apply  the  broad  public  interest  standards  of  the  Com¬ 
munications  Act  to  each  case  in  order  to  arrive  at  the  best  solution 
in  terms  of  the  general  public  interest  in  each  community,  which 
will  necessarily  involve  consideration  of  the  economic  impact  on 
competing  services  and  the  decision  of  conflicts  between  mutually 
exclusive  values  or  interests.” 

Miscellany 

The  proceedings  of  an  Institute  on  Practical  Problems  before  Fed¬ 
eral  Administrative  Agencies,  sponsored  by  the  A.B.A.’s  Section  of 
Administrative  Law,  have  been  reprinted  in  the  Administrative  Law 
Bulletin  (Volume  11,  Winter,  1958).  The  140-page  booklet  includes  re¬ 
marks  by  Chairman  Doerfer  and  Commissioner  Hyde  on  pre-hearing 
conferences  and  intra-agency  review,  respectively,  and  by  Arthur  W. 
Scharfeld  and  Donald  C.  Beelar,  members  of  this  Association,  on  “assist¬ 
ance  available  to  the  public  from  the  F.C.C.”  and  problems  of  “advisory 
rulings”  from  federal  agencies.  The  “practical  problems”  dealt  with 
included  “assistance  available  to  the  public  from  Government  agencies,” 
pre-hearing  and  discovery  procedures,  negotiation  and  settlement  (a 
matter  which  does  not  particularly  concern  the  F.C.C. ),  and  agency 
and  judicial  review. 

Some  two  dozen  brief  articles  on  various  administrative  law  prob¬ 
lems,  originally  printed  in  the  Virginia  Law  Weekly,  a  newspaper 
put  out  by  the  Law  School  of  the  University  of  Virginia,  have  been 
compiled  in  Volume  9  of  “Dicta.”  The  110-page  book  is  available  from 
the  Law  School  for  $2.00.  Contributors  include  F.C.C.  Hearing  Exam¬ 
iner  J.  D.  Bond  on  “Opacity  of  Decisional  Procedures;”  Paul  Dobin,  a 
member  of  this  Association,  on  “Bases  of  Decision  Necessary,”  and  vari¬ 
ous  other  professors  and  practitioners  of  administrative  law,  some  with 
the  Government  and  others  in  private  practice. 

A  panel  discussion  of  the  administrative  process  and  ethical  ques¬ 
tions,  held  by  the  House  Oversight  Committee  last  November,  has 
been  reprinted  in  full  by  the  Committee.^  Including  prepared  state¬ 
ments,  exhibits,  proposed  legislation,  etc.,  the  book  runs  more  than  250 
pages.  Participants  included  law  professors,  private  practitioners  and 
Government  attorneys,  although  no  statement  was  made  on  behalf  of 
the  F.G.C. 

‘Hearings  before  a  Subcommittee  of  the  Committee  on  Interstate  and  Foreign 
Commerce,  House  of  Representatives,  85th  Cong.,  2d  Sess.,  Nov.  18-19,  1958  (Govt. 
Printing  Office,  1958). 
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BAR  ASSOCIATION  SECTION 


Change  in  Canons  of  Ethics 

The  third  paragraph  of  Canon  No.  2  of  the  Bar  Association’s  Canons 
of  Ethics  has  been  rewritten  to  remove  any  ambiguity  with  respect  to 
ex  parte  representations.  Canon  No.  2  deals  with  “Attempts  to  Exert 
Undue  Influence  on  the  Commission.”  The  paragraph  as  it  previously 
read  and  as  amended  is  set  out  below. 


Former  Language: 

“In  contested  proceedings,  it  is  improper  for  lawyers  to  com¬ 
municate  privately  with  a  Commissioner,  Examiner,  or  other  repre¬ 
sentative  of  the  Commission  concerning  the  merits  of  a  pending 
cause  in  the  absence  of  opposite  counsel  or  without  notice  to  them. 
Lawyers  at  all  times  should  refrain,  in  their  communications  to 
and  discussions  with  the  Commission  and  its  staff,  from  going  be¬ 
yond  ex  parte  representations  that  are  clearly  proper  in  view  of  the 
administrative  work  of  the  Commission.” 


New  Language: 

“Upon  the  institution  of  a  complaint,  a  request  of  an  adversary 
nature,  or  an  application  which  will  be  in  conflict  with  another 
proposal  or  with  an  existing  operation,  it  is  improper  for  lawyers  to 
communicate  ex  parte,  directly  or  indirectly  with  any  Commis¬ 
sioner,  Examiner  or  other  representative  of  the  Commission  re¬ 
sponsible  for  the  preparation  of  or  adoption  of  the  decisions  in 
the  case,  except  in  circumstances  expressly  authorized  by  law  or 
by  the  Commission’s  Rules,  Regulations  or  Orders.” 


I 
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Digests  of  Minutes  of  Executive  Committee 

Meetings 

139th  Meeting 

The  139th  meeting  of  the  Executive  Committee  of  the  Federal 
Communications  Bar  Association  was  convened  at  4:15  P.M.,  February 
11,  1959,  at  the  Broadcasters  Club.  Those  attending  were:  Leonard  H. 
Marks,  Frank  U.  Fletcher,  Edward  F.  Kenehan,  John  H.  Midlen,  Theo¬ 
dore  Baron,  Donald  C.  Beelar,  Norman  E.  Jorgensen,  Harold  E.  Mott, 
and  Arthur  H.  Schroeder.  The  meeting  was  called  to  order  by  the 
President,  Leonard  H.  Marks. 

Upon  motion,  duly  made,  seconded  and  adopted,  a  report  of  the 
Membership  Committee  dated  January  16,  1959,  was  approved  and 
the  following  applicants  admitted  to  membership  in  the  Federal  Com¬ 
munications  Bar  Association:  John  Peter  Barnes,  Jr.;  William  P.  Bemton; 
E.  Theodore  Mallyck;  Horace  P.  Moulton. 

The  Secretary  was  instructed  to  authorize  Batt,  Bates  and  Company 
to  make  the  Association’s  membership  lists  available  to  Blackburn  & 
Company  for  its  yearly  directory  of  communication  attorneys  and  en¬ 
gineers  practicing  before  the  F.C.C. 

The  President  was  authorized  to  convey  the  Association’s  apprecia¬ 
tion  to  Mr.  Robert  Burton  and  Broadcast  Music,  Inc.,  for  the  entertain¬ 
ment  furnished  at  the  Annual  Banquet. 

The  Executive  Committee  then  discussed  the  Report  of  the  Special 
Sub-Committee  on  Section  309(c),  and  the  Secretary  was  instructed  to 
send  copies  of  the  Report  to  all  members  of  the  Executive  Committee 
for  their  information. 

Upon  motion,  duly  made,  seconded  and  adopted,  the  President  was 
instructed  to  write  to  the  Chairmen  of  the  Senate  and  House  Interstate 
and  Foreign  Commerce  Committees  expressing  the  Association’s  interest 
in  any  proposed  legislation  concerning  Section  309(c)  of  the  Com¬ 
munications  Act. 

Discussions  then  turned  to  Law  Day,  regular  Executive  Committee 
meeting  days,  the  Conference  of  Bar  Association  Presidents,  the  Report 
of  the  Special  Committee  on  Proposed  Changes  in  the  Program  Section 
of  Broadcast  Application  Forms,  and  matters  relating  to  the  Brief  filed 
by  the  Department  of  Justice  in  the  case  of  Sangamon  Valley  Television 
Corporation  v.  U.S.  and  F.C.C.,  pending  pursuant  to  remand  from  the 
Supreme  Court  in  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia 
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Circuit  (Case  No.  13992).  The  President  stated  that  he  would  investigate 
and  report  on  the  advisabihty  of  participating  in  Law  Day  and  that 
regular  meetings  of  the  Committee  would  be  held  about  the  10th  of 
each  month  but  subject  to  regular  notice.  The  Report  of  the  Special 
Committee  was  passed  for  further  action  at  a  Special  Meeting  to  be 
called  by  the  President  with  the  understanding  that  draft  comments 
would  be  prepared  for  discussion  at  such  meeting.  Messrs.  Fletcher  and 
Booth  were  designated  to  report  on  the  Justice  Department’s  brief  in 
the  Sangamon  Valley  case  and  matters  related  thereto.  It  was  the  con¬ 
sensus  that  the  problems  created  by  ex  parte  presentations  in  rule  mak¬ 
ing  proceedings  such  as  described  in  the  Brief,  were  critically  important 
to  the  Commission,  the  practitioner,  the  industry,  and  the  public,  and 
that  the  Federal  Communications  Bar  Association  should  take  afiirma- 
tive  and  positive  action  with  a  view  to  contributing  to  the  establishment 
of  procedures  and  standards  of  conduct  that  would  solve  the  problems 
without  detracting  from  the  Commission’s  ability  to  perform  its  proper 
regulatory  functions. 

Upon  motion,  duly  made,  seconded  and  adopted,  payment  of  the 
registration  fee  for  the  President’s  attendance  at  the  Conference  of  Bar 
Association  Presidents  was  approved. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 

Special  Meeting  (February  18,  1959) 

A  special  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  held  at  the  Occidental  Restaurant  on 
February  18,  1959,  convening  at  12:30  P.M.  Messrs.  Marks,  Fletcher, 
Kenehan,  Midlen,  Baron,  and  Wall  were  in  attendance. 

A  draft  of  Comments  for  filing  on  behalf  of  the  Association  in  the 
rule  making  proceeding  on  proposed  changes  in  the  programming  sec¬ 
tion  of  broadcast  application  forms  (Docket  12673)  was  submitted  by 
Mr.  Fletcher  and  discussed.  Certain  minor  revisions  were  suggested  and 
incorporated  in  the  draft  and  the  Comments,  as  revised,  were  approved 
for  filing.*  The  members  of  the  Special  Committee  who  participated  in 
the  preparation  of  Comments  are  listed  as  “Of  Counsel.”  Mr.  Walter 
Powell  also  served  on  the  Committee  in  an  advisory  capacity  but  did  not 
participate  in  the  preparation  of  the  Comments. 

'There  being  no  further  business,  the  meeting  was  adjourned. 


♦See  16  F.C.Bar  J.  175. 
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Special  Meeting  (February  25,  1959) 

A  special  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  held  at  the  Occidental  Restaurant  on 
February  25,  1959,  convening  at  12:30  P.M.  Messrs.  Marks,  Fletcher, 
Booth,  Kenehan,  Smith,  Baron,  Beelar,  Jorgensen,  and  Wall  were  in 
attendance. 

The  purpose  of  the  meeting  was  to  consider  whether  the  Associa¬ 
tion  should  participate  as  amicus  curiae  in  the  case  of  Sangamon  Valley 
Television  Corporation  v.  U.S.  and  F.C.C.  (Case  No.  13992),  now  pend¬ 
ing  in  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  on  remand  from  the  United  States  Supreme  Court,  and,  if  so, 
the  position  to  be  taken. 

It  was  decided  that  it  would  not  be  advisable  for  the  Association 
to  participate  in  this  particular  proceeding. 

Mr.  Beelar  then  read  the  ABA  “Supplemental  Report  of  the  Section 
of  Administrative  Law”  which  is  the  ABA-approved  “Code  of  Ethics” 
proposal. 

Upon  motion,  duly  made,  seconded  and  adopted,  it  was  resolved 
that  the  ABA  Report  be  referred  to  the  Committee  on  Ethics  and  Griev¬ 
ances  for  consideration  and  for  recommendations  for  bringing  the  Re¬ 
port  to  the  attention  of  the  Commission  with  the  suggestion  that  the 
Commission  adopt  a  “Code  of  Ethics”  comparable  to  that  suggested 
in  the  ABA  Report  whether  or  not  proposed  legislation  is  introduced 
and  adopted. 

Following  the  President’s  report  on  the  Conference  of  Bar  Associa¬ 
tion  Presidents,  it  was  agreed  that  the  President  should  appoint  a  special 
committee  to  investigate,  and  to  recommend  steps  that  can  be  taken 
by  the  Association  to  eliminate  or  minimize,  processing  congestion  and 
delays  at  the  Commission. 

There  being  no  further  business,  the  meeting  was  adjourned. 

140th  Meeting 

The  14()th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  4:15  P.M.,  March  10, 
1959,  at  the  Broadcasters  Club.  Those  attending  were:  Leonard  H. 
Marks,  Robert  M.  Booth,  Jr.,  Edward  F.  Kenehan,  John  H.  Midlen, 
Theodore  Baron,  Donald  C.  Beelar,  Arthur  H.  Schroeder,  and  Thomas 
H.  Wall.  The  meeting  was  called  to  order  by  the  President,  Leonard 
H.  Marks. 
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Roger  Wollenberg,  Chairman  of  the  Practice  and  Procedure  Com¬ 
mittee,  reported  on  the  Committee’s  progress  in  connection  with  its 
study  of  the  Section  309(c)  legislative  proposal.  Mr.  Wollenberg  stated 
that  copies  of  the  Committee  Report  would  be  distributed  to  members 
of  the  Executive  Committee  prior  to  the  April  meeting. 

The  sponsorship  of  a  banquet,  or  similar  function,  by  the  Associa¬ 
tion  commemorating  the  25th  Anniversary  of  the  creation  of  the  Fed¬ 
eral  Communications  Commission  was  then  discussed.  The  President 
was  authorized  to  explore  the  matter  with  other  industry  organizations 
to  determine  whether  they  would  be  willing  to  participate. 

The  President  then  reported  that  the  Association  would  be  wel¬ 
comed  as  a  program  participant  in  the  commemoration  of  Law  Day 
(May  1,  1959).  It  was  decided,  however,  that  the  Association  could 
make  the  greatest  contribution  toward  the  Day’s  objectives  by  publish¬ 
ing  a  letter  to  all  broadcasters  in  Broadcasting  and  Telecasting  maga¬ 
zine  and  other  trade  publications  encouraging  broadcast  stations  to 
cooperate  with  their  local  groups  and  to  support  and  promote  programs 
and  ceremonies  planned  in  their  communities. 

The  Secretary  was  instructed  to  write  a  letter  to  Mrs.  Karl  A.  Smith 
expressing  the  Association’s  sympathy  on  the  death  of  her  husband. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 


141st  Meeting 

The  141st  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.,  April  14,  1959, 
at  the  Occidental  Restaurant.  Those  attending  were:  Leonard  H.  Marks, 
Robert  M.  Booth,  Jr.,  Frank  U.  Fletcher,  Edward  F.  Kenehan,  John  H. 
Midlen,  Theodore  Baron,  Arthur  H.  Schroeder,  and  Thomas  H.  Wall. 
J.  Roger  Wollenberg  and  Ernest  W.  Jennes  of  the  Practice  and  Procedure 
Committee  were  also  present. 

Following  a  discussion  of  the  proposed  amendment  of  Section  309(c) 
and  Section  405  of  the  Communications  Act,  led  by  Messrs.  Wollenberg 
and  Jennes  of  the  Practice  and  Procedure  Committee,  the  Practice  and 
Procedure  Committee’s  recommendations  concerning  such  amendments 
were  approved  and  adopted.  Submission  of  the  draft  legislation  to  Con¬ 
gress  with  the  recommendation  that  such  legislation  be  adopted  and 
the  Communications  Act  amended  accordingly  was  also  approved.  Mr. 
Booth  voted  to  approve  the  Practice  and  Procedure  Committee  Report 
but  voted  against  the  submission  of  the  legislative  proposal  to  Congress. 
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He  was  of  the  opinion  that  changes  in  Section  309(c)  were  necessary 
but  did  not  favor  the  particular  changes  proposed.  The  President  was 
thereupon  authorized  and  instructed  to  send  a  copy  of  the  legislative 
proposal  to  each  Commissioner  and  to  address  letters  to  the  Chairmen 
of  the  Senate  and  House  Interstate  and  Foreign  Commerce  Committees 
embodying  the  terms  and  recommended  language  of  the  proposed 
amendments,  suggesting  that  appropriate  Bills  be  introduced  and  hear¬ 
ings  scheduled,  and  advising  that  the  Association  will  appear  and  testify 
in  support  of  the  proposal. 

The  Commission’s  recently  announced  new  “cut-off’  procedure  for 
AM  applications  was  next  discussed.  The  Practice  and  Procedure  Com¬ 
mittee  was  instructed  to  report  on  the  new  procedure  within  10  days 
and  to  submit  recommendations  for  action. 

On  motion,  duly  made,  seconded  and  adopted  it  was  decided  that 
the  Association  would  not  take  a  position  with  respect  to  the  Commis¬ 
sion’s  February  19,  1959,  ruling  (the  Lar  Daly  request)  that  Section 
315  of  the  Communications  Act  applied  to  appearances  of  candidates  on 
“news”  programs. 

Messrs.  Schroeder  and  Booth  were  appointed  members  of  a  special 
committee  to  investigate  and  report  on  whether  the  Association  should 
sponsor  and  support  (a)  the  pubhcation  of  a  compilation  of  court 
decisions  in  the  radio  and  communications  field,  (b)  the  preparation 
and  distribution  of  a  continuing  litigation  calendar,  and  (c)  the  dis¬ 
tribution  of  “slip”  opinions  to  subscribing  Association  members. 

Upon  motion,  duly  made,  seconded  and  adopted,  the  sponsorship 
by  the  Association  of  an  advisory  and  planning  committee  to  make 
arrangements  for  a  Commemorative  Banquet  in  recognition  of  the 
25th  Anniversary  of  the  Federal  Communications  Commission  was  ap¬ 
proved.  'The  President  was  authorized  to  make  the  necessary  arrange¬ 
ments  for  a  meeting  of  all  interested  industry  groups. 

'There  being  no  further  business  before  the  Committee,  the  meet¬ 
ing  was  adjourned. 


Special  Meeting  (May  4,  1959) 

A  special  meeting  of  the  Executive  Committee  of  the  Federal 
Communications  Bar  Association  was  convened  at  4:15  P.M.,  May  4, 
1959,  at  the  Broadcasters  Club.  'Those  attending  were:  Leonard  H. 
Marks,  Robert  M.  Booth,  Jr.,  Edward  F.  Kenehan,  John  H.  Midlen, 
'Theodore  Baron,  Donald  C.  Beelar,  Harold  E.  Mott,  Norman  E.  Jorgen¬ 
sen,  and  'Thomas  H.  Wall.  J.  Roger  Wollenberg  and  Harry  Plotkin  of 
the  Practice  and  Procedure  Committee  and  Howard  Head  of  the  As- 
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sociation  of  Federal  Communications  Consulting  Engineers  were  also 
present. 

The  principal  purpose  of  the  meeting  was  to  consider  the  Commis¬ 
sion  s  new  rules  with  reference  to  the  processing  of  standard  broadcast 
applications  and  a  discussion  of  these  rules  was  led  by  Messrs.  Wollen- 
berg  and  Plotkin,  who  presented  an  analysis  of  the  new  “cut-off”  and 
amendment  procedure  and  of  recommended  alternatives.  The  Commis¬ 
sion  s  May  1,  1959,  Order  (F.C.C.  59-408)  denying  the  Associations 
request  for  postponement  of  the  effective  date  of  the  new  rules  was 
also  discussed. 

Upon  motions,  duly  made,  seconded  and  approved,  the  recom¬ 
mendations  of  the  Practice  and  Procedure  Committee  representatives, 
and  the  amendments  to  the  new  rules  suggested  in  their  written  report 
were  approved  and  it  was  decided  that  the  Association  would  petition 
the  Commission  for  reconsideration  of  its  April  8,  1959,  Report  and 
Order  (F.C.C.  59-315)  adopting  the  new  rules,  the  petition  to  chal¬ 
lenge  the  legality  of  the  new  rules,  to  include  the  FCBA  recommenda¬ 
tions  as  an  alternative  proposal,  and  to  request  that  comments  be  elicited 
in  a  rule  making  proceeding  on  both  the  FCBA  proposal  and  the  Com¬ 
mission  proposal.  It  was  also  decided  that  the  Association  s  request  for 
stay  of  the  effectiveness  of  the  Report  and  Order  of  April  8,  1959,  would 
be  renewed. 

Upon  motion,  duly  made,  seconded  and  approved,  an  expenditure 
of  $100  was  authorized  for  the  Committee  on  Cooperation  with  Hear¬ 
ing  Examiners  to  be  used  for  its  joint  meeting  with  the  Commission’s 
Hearing  Examiners  scheduled  for  May  15,  1959. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 

142ncl  Meeting 

The  142nd  meeting  of  the  Executive  Committee  of  the  Federal 
Communications  Bar  Association  was  convened  at  12:45  P.M.,  May  25, 
1959,  at  the  Occidental  Restaurant.  Those  attending  were:  Leonard  H. 
Marks,  Frank  U.  Fletcher,  Robert  M.  Booth,  Jr.,  Edward  F.  Kenehan, 
John  H.  Midlen,  Theodore  Baron,  Norman  E.  Jorgensen  and  Arthur  H. 
Schroeder.  Mrs.  Fanney  N.  Litvin  and  Messrs.  Reed  T.  Rollo  and  John 
W.  Willis  were  also  present.  The  meeting  was  called  to  order  by  the 
President,  Leonard  H.  Marks. 

Upon  motion  duly  made,  seconded  and  adopted,  a  report  of  the 
Membership  Committee  dated  April  14,  1959,  was  approved  and  the 
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following  applicants  admitted  to  membership  in  the  Federal  Communi¬ 
cations  Bar  Association: 


Dr.  James  Barclay  Smith 
Robert  Wilson  CoU 
Herbert  M.  Schulkind 
Howard  Monderer 
John  F.  Preston,  Jr. 

Robert  S. 


Jerome  P.  McCranaghan 
Stanley  H.  Fulton 
Francis  J.  Robinson 
Kenneth  J.  Horton 
Edward  J.  Santoro 
Green 


The  Secretary  was  instructed  to  prepare  a  suitable  memorial  re¬ 
cording  the  death  of  Walter  R.  Powell,  Jr.,  and  recognizing  his  contribu¬ 
tions  to  the  Association,  the  memorial  to  be  sent  to  Mr.  Powell’s  family 
and  entered  in  the  minutes  of  the  Association’s  Annual  Meeting  next 
January. 

Messrs.  Schroeder  and  Booth  reported  on  their  investigation  con¬ 
cerning  the  publication  of  court  decisions  in  the  radio  and  communica¬ 
tions  field  and  the  distribution  of  a  litigation  calendar  and  “slip”  opinions 
to  members  of  the  Association.  Upon  motion  duly  made,  seconded  and 
adopted,  the  continued  mailing  of  the  litigation  calendar  on  a  regular 
basis  was  approved  and  the  President  was  authorized  to  appoint  a 
committee  to  carry  out  this  responsibility.  The  compilation  and  publica¬ 
tion  of  court  decisions  and  the  distribution  of  “slip”  opinions  will  be 
given  further  study. 

Mr.  Reed  T.  Rollo,  Chairman  of  the  Committee  on  Professional 
Ethics  and  Grievances,  then  discussed  and  submitted  a  draft  report  on 
pending  legislation  concerning  standards  of  conduct  for  persons  having 
business  before  and  attorneys  practicing  before  the  F.C.C.  The  Report 
was  received  but  action  was  deferred  to  June  5,  1959,  pending  approval 
of  the  Report  by  the  Ethics  and  Grievances  Committee  and  the  receipt 
of  a  report  from  the  Committee  on  Legislation. 

Following  a  report  by  Mrs.  Fanney  N.  Litvin  on  the  activities  of 
the  Committee  on  Cooperation  with  Hearing  Examiners  and  upon  mo¬ 
tion,  duly  made,  seconded  and  adopted,  the  Committee  approved  a 
recommendation  that  the  Association  consider  a  proposed  amendment 
to  the  Commission’s  Rules  which  would  permit  Hearing  Examiners  to 
act  on  requests  for  enlargement  of  issues  and  authorized  the  referral 
of  the  matter  to  the  Practice  and  Procedure  Committee  for  the  drafting 
of  appropriate  language  for  such  an  amendment. 

'There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 
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143rd  Meeting 

The  143rd  meeting  of  the  Executive  Committee  of  the  Federal 
Communications  Bar  Association  was  convened  at  12:30  P.M.,  June  5, 
1959,  at  the  Occidental  Restaurant.  Those  attending  were:  Leonard  H. 
Marks,  Robert  M.  Booth,  Jr.,  Edward  F.  Kenehan,  John  H.  Midlen, 
Theodore  Baron,  Donald  C.  Beelar,  Norman  E.  Jorgensen,  and  Arthur 
11.  Schroeder.  Percy  H.  Russell,  Chairman  of  the  Committee  on  Legis¬ 
lation,  was  also  present.  The  meeting  was  called  to  order  by  the  Presi¬ 
dent,  Leonard  Marks. 

The  President  presented  Mr.  Fletcher’s  report  on  the  status  of 
committees  under  his  jurisdiction.  Mr.  Booth  rendered  a  report  on  the 
Committees  on  Membership,  Publications,  and  Annual  Meeting. 

Mr.  Russell  presented  a  report  of  the  Committee  on  Legislation, 
dealing  with  proposed  legislation  affecting  communications  pending  be¬ 
fore  the  Senate.  On  motions,  duly  made,  seconded  and  adopted,  the  fol¬ 
lowing  actions  were  taken  with  respect  to  certain  of  the  bills  discussed 
in  the  report. 

( a )  S.  1738— Oppose 

(b)  S.  1740— No  action 

(c)  S.  1733— Oppose  (Messrs.  Midlen  and  Kenehan 

voting  to  support) 

(d)  S.  1737— No  action 

Upon  motion,  duly  made,  seconded  and  adopted,  the  President  was 
authorized  to  designate  a  member,  or  members,  of  the  Association  to 
appear  and  present  testimony  before  the  Senate  Interstate  and  Foreign 
Commerce  Committee  in  support  of  Senate  Bills  S.  1734,  S.  1735,  S.  1736, 
and  S.  1898,  and  in  opposition  to  S.  1738  and  S.  1733.  No  action  was 
taken  with  respect  to  Senate  Bills  S.  1740,  S.  1737,  S.  1739,  S.  1741,  S.  1801, 
and  S.  1886. 

Action  on  the  Report  of  the  Committee  on  Professional  Ethics  and 
Grievances,  and  on  House  Bills  H.  R.  4800  and  H.  R.  6774,  was  deferred 
to  a  special  meeting  to  be  held  following  the  Harris  Committee’s  panel 
discussion  scheduled  for  June  16,  1959. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 


Special  Meeting  (July  23,  1959) 

A  special  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  3:30  P.M.,  July  23,  1959. 
Those  attending  were  Leonard  H.  Marks,  Robert  M.  Booth,  Jr.,  Edward 
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F.  Kenehan,  John  H.  Midlen,  Theodore  Baron,  Donald  C.  Beelar,  and 
Harold  E.  Mott.  The  meeting-  was  called  to  order  by  the  President, 
Leonard  H.  Marks. 

A  letter  from  Mr.  Hal  Fellows,  President  of  the  National  Association 
of  Broadcasters,  with  respect  to  the  compilation  of  a  list  of  radio  interests 
held  by  members  of  the  F.C.C.  bar  was  discussed.  The  matter  was  passed 
for  consideration  at  the  regular  meeting  of  the  Committee  in  September. 

The  President  summarized  discussions  between  Commission  and  As¬ 
sociation  representatives  concerning  proposed  amendments  to  Section 
309(c)  of  the  Communications  Act  and  announced  that  the  Commission 
had  agreed  to  join  the  Association  in  recommending  the  enactment  of 
S.  1898.  The  President  was  instructed  to  advise  the  membership  of  the 
progress  of  this  legislation. 

A  report  of  the  Committee  on  Ethics  and  Grievances  concerning  the 
amendment  of  Canon  2  was  considered  and  upon  motion  duly  made, 
seconded  and  adopted  Canon  2  was  amended*  and  the  Chairman  of 
the  Committee  on  Ethics  and  Grievances  was  instructed  to  advise  the 
Commission  of  the  revision  with  a  view  to  encouraging  the  adoption  of 
a  similar  standard  of  conduct  by  the  Commission  which  would  apply  to 
all  persons,  whether  lawyers  or  not.  The  Executive  Committee  also 
directed  that  a  copy  of  the  revised  version  of  Canon  2  be  sent  to  each 
member  of  the  Association  accompanied  by  a  request  for  comments 
thereon. 

The  Committee  authorized  the  President  to  call  the  Docket  No. 
12947  proceeding  ( ex  parte  representations )  to  the  attention  of  the  Com¬ 
mittee  on  Ethics  and  Grievances  and  to  request  the  Committee  on  Prac¬ 
tice  and  Procedure  to  submit  recommendations  concerning  suggested 
changes  in  certain  of  the  new  requirements  for  replying  to  McFarland 
Act  letters,  namely,  eliminating  the  need  for  a  reply  if  the  applicant  does 
not  wish  to  respond,  requiring  that  only  matters  of  “substance”  be  sub¬ 
mitted  under  oath,  and  eliminating  the  need  for  serving  replies  on  oppos¬ 
ing  counsel. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 

Special  Meeting  (August  20,  1959) 

A  special  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12  Noon,  August  20,  1959, 
at  the  Willard  Hotel.  Those  attending  were  Frank  U.  Fletcher,  Robert 

•  See  page  61,  supra. 
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M.  Booth,  Jr.,  Edward  F.  Kenehan,  E.  Stratford  Smith,  Theodore  Baron, 
and  Arthur  H.  Schroeder.  The  meeting  was  called  to  order  by  the  First 
Vice  President,  Frank  U.  Fletcher. 

Upon  motion  duly  made,  seconded  and  adopted.  Comments  pre¬ 
pared  for  submission  in  the  Docket  No.  12947  proceeding  ( ex  parte  repre¬ 
sentations)  by  the  Committee  on  Ethics  and  Grievances  were  approved 
with  minor  revisions.* 

Upon  motion  duly  made,  seconded  and  adopted,  a  proposal  that  a 
speaker  be  obtained  for  the  Annual  Dinner  in  lieu  of  the  entertainment 
type  of  program  provided  in  past  years  was  disapproved. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 


145th  Meeting 

The  145th  meeting  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association  was  convened  at  12:30  P.M.,  September  17, 
1959,  at  the  Occidental  Restaurant.  The  members  attending  were  Leonard 
H.  Marks,  Frank  U.  Fletcher,  Edward  F.  Kenehan,  John  H.  Midlen, 
Theodore  Baron,  Donald  C.  Beelar,  Harold  E.  Mott,  Arthur  H.  Schroeder, 
and  Thomas  H.  Wall.  Others  attending  were  George  S.  Smith,  Thomas 
W.  Wilson,  Jeremiah  Courtney,  Vincent  A.  Pepper,  George  Sutton,  and 
Henry  G.  Fischer.  The  meeting  was  called  to  order  by  the  President. 

Upon  motion  duly  made,  seconded  and  adopted,  a  report  of  the 
Membership  Committee  dated  August  18,  1959,  was  approved  and  the 
following  were  admitted  to  membership  in  the  Association:  Glenn  L. 
Miller,  Grover  Collins  Cooper,  Mark  Edward  Fields,  Charles  Aubrey 
Dukes,  Jr. 

Mr.  Wilson  reported  on  the  arrangements  for  the  Annual  Outing 
scheduled  for  October  5,  1959,  at  Manor  Country  Club,  and  Mr.  George 
Smith  reported  on  the  1959  Annual  Meeting  of  the  American  Bar  Asso¬ 
ciation  held  at  Miami  Beach,  Florida.  Mr.  Smith  stated  that  the  prospects 
for  adoption  of  the  revised  Canon  35  were  not  bright  but  that  it  will 
probably  come  to  a  vote  at  the  next  annual  meeting.  He  will  submit  a 
written  report. 

Mr.  Beelar  reported  on  the  action  of  the  House  of  Delegates  of  the 
American  Bar  Association  approving  a  recommendation  of  the  Adminis¬ 
trative  Law  Section  supporting  the  organization  of  a  permanent  National 
Conference  on  Administrative  Procedure.  No  action  was  taken  on  Mr. 
Beelar  s  report. 


See  page  22,  supra. 
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Mr.  Courtney  then  informed  the  Committee  about  the  problem  of 
non-lawyers  assisting  applicants  before  the  Commission,  particularly  in 
connection  with  Safety  and  Special  Radio  Service  applications,  and  re¬ 
lated  his  experience  in  the  Best  Cabs,  Inc.,  case  (Docket  No,  12117). 
After  a  general  discussion  and  upon  motion  duly  made,  seconded  and 
adopted,  the  President  appointed  the  following  past  presidents  of  the 
Association  as  a  Special  Committee  on  Unauthorized  Practice  of  Law  to 
investigate  and  report  on  this  and  similar  matters: 

George  O.  Sutton,  Chairman 
George  S.  Smith 
Vincent  B.  Welch 
William  C.  Koplovitz 
Elliot  G.  Lovett 

The  President  was  instructed  to  advise  the  Ghairman  of  the  Commission 
of  the  appointment  of  this  Committee. 

Messrs.  Schroeder  and  Fischer  reported  that  the  costs  of  publishing 
a  collection  of  appellate  decisions  would  be  approximately  $60  for  each 
subscription  provided  there  are  at  least  300  subscribers.  Upon  motion, 
duly  made,  seconded  and  adopted,  the  solicitation  of  pre-publication 
subscriptions  from  the  membership  was  approved. 

Mr.  Pepper  reported  on  plans  for  the  Annual  Banquet  and  upon 
motion,  duly  made,  seconded  and  adopted,  a  ticket  price  of  $12.50  was 
approved. 

Mr.  Sutton  and  the  President  reported  on  preparations  for  the  1960 
American  Bar  Association  Meeting  to  be  held  in  Washington,  D.C.,  in 
conjunction  with  the  British  Bar  Association.  It  was  the  consensus  that 
the  Federal  Communications  Bar  Association  should  actively  participate 
in  this  meeting  and  plan  individual  projects  in  connection  therewith. 
Upon  motion,  duly  made,  seconded  and  adopted,  the  President  was 
authorized  to  appoint  a  special  committee  to  represent  the  Association  in 
planning  for  the  event. 

It  was  noted  that  only  the  Association  and  the  American  Telephone 
and  Telegraph  Co.  had  filed  comments  in  the  Docket  No.  12947  pro¬ 
ceeding  (ex  parte  contacts  and  presentations)  and  upon  motion,  duly 
made,  seconded  and  adopted,  the  Committee  on  Ethics  and  Grievances 
was  instructed  to  reconsider  the  proposed  amendments  with  a  view  to 
putting  the  Association  on  record  in  support  of  the  A.  T.  &  T.  Comments. 

There  being  no  further  business  before  the  Committee,  the  meeting 
was  adjourned. 
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